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Court of Appeals of the District of Columbia. 


No. 3857. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast 
and Edmund Gams, a Co-partnership, Appellants, 

vs. 

Frank White, Individually and as Treasurer of the United States 
of America, and James C. Davis, Individually and as Director Gen¬ 
eral of Railroads. 


a Supreme Court of the District of Columbia. 

No. 39636. Equity. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast 
and Edmund Gams, a Co-partnership, Complainants, 

against 

Frank White, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director General 
of Railroads; Thomas W. Miller, as Alien Property Custodian, and 
Arthur von Briesen, Fritz von Briesen, Hans von Briesen, and 
Otto von Schrenk, Copartners in the Practice of Law under the 
Name of Briesen & Schrenk, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—3857a 
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JAK. R. SIGG-FEHR ET AL. VS. FRANK WHITE, ETC. 


1 Bill of Complaint for Injunction. 

Filed December 8, 1921. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39636. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kiexast, 

and Edmund Gams, Complainants, 

against 

Frank White, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director General 
of Railroads; Thomas W. Miller, as Alien Property Custodian, 
and Arthur von Briesen, Fritz von Briesen, Hans von Briesen. and 
Otto von Schrenk, Copartners in the Practice of Law under the 
Name of Briesen & Schrenk, Defendants. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia, sitting in equity: 

^ Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann Kienast and 
Edmund Gams, individually and as a copartnership organized under 
the laws of the Confederation of Switzerland, bring this bill 

2 against Thomas W. Miller, as Alien Property Custodian, and 
against Frank White, a citizen of the State of North Dakota, 

in the United States of America, having a permanent domicile in 
said State of North Dakota, but at the present time residing in the 
City of Washington, District of Columbia, and now the duly ap¬ 
pointed, qualified and acting Treasurer of the United States, and 
against James C. Davis, a citizen of the State of Iowa, in the United 
States of America, having a permanent domicile in said State of 
Iowa, but at the present time residing in the City of Washington, 
District of Columbia, and now the duly appointed, qualified and 
acting Director General of Railroads under and by virtue of the Act 
of Congress of the United States, approved the 29th day of August, 
1916, entitled “An Act Making Appropriations for the Support of 
the Army for the Fiscal Year Ending June 30, 1917, and for other 
Purposes,” and the acts amending and supplementing the said Act 
and the proclamations and executive orders issued thereunder, and 
against Arthur von Briesen, Fritz von Briesen, Hans von Briesen and 
Otto von Schrenk, citizens and residents of the State of New York, 
in the United States of America. 

As a basis for the relief hereinafter prayed for, complainants 
above named show and allege the following: 

I. All the complainants are citizens of the Confederation of Switz¬ 
erland and residents of the City of Zurich therein; and all of said 
complainants are now, and since the 8th day of November, 1916, 
have been, copartners in the business and for the purpose, among 
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JAK. R. SIGG-FEHR ET AL. VS. FRANK WHITE, ETC. 

others, of acquiring, owning and holding the property hereinafter 
mentioned and the profits and income therefrom. 

3 information and belief, that the defendant, Thomas 

»V. Miller, is a citizen of the State of Delaware, having a per- 
manent domicile in said State, but at the present time residing in the 
City of Washington, District of Columbia, and is now the duly ap- 
pointed and qualified and acting Alien Property Custodian of the 
L nited States, having duly qualified as such official on or about the 
th day of March, 1921, and that A. Mitchell Palmer was at all the 
times hereinafter mentioned, up to the 4th day of March, 1919, the 
duly qualified and acting Alien Property Custodian, under and pur¬ 
suant to the provisions of the Act of Congress known as the “Trading 
with the Enemy Act” and the amendments thereto and proclama- 
tions and executive orders issued thereunder, and that on or about 
the 4th day of March, 1919, F rancis P. Gar van, a citizen and resi¬ 
dent of the State of New York, was duly appointed Alien Property 
Custodian to succeed the said A. Mitchell Palmer, who on or about 
the sade date resigned said office, and said Francis P. Garvan duly 
qualified as such Alien Property Custodian under and pursuant to 
the said Act of Congress and succeeded on said date to all of the 
rights and duties and to the possession, custody and control of all of 
the property then held by the aforesaid A. Mitchell Palmer as such 
Alien Property Custodian; and said Francis P. Garvan continued to 
act as such official until on or about the 16th day of March, 1921, 
when he resigned as such official and defendant Thomas W.’Miller 
was duly appointed and duly qualified as such Alien Property Cus¬ 
todian under and pursuant to said Act of Congress and succeeded on 
that date to all of the rights and duties and to the possession, custody 
and control of all the property then held by the aforesaid Francis P 
Garvan as such Alien Property Custodian, and has continued to act 
as such official up to the present time. 

4 IX1, 0n information and belief, that the defendant Frank 

white is a citizen of the State of North Dakota, having a 
permanent domicile in said State, but at the present time residing 
in the City of Washington, District of Columbia, and is now the duly 
appointed and qualified and acting Treasurer of the United States, 
having duly qualified as such official on or about the 2nd day of 
May, 1921; that said Frank White as such official succeeded Guy F. 
Allen, a resident and citizen of the State of Maryland, who was the 
duly qualified Acting Treasurer of the United States and who duly 
qualified as such on or about the 5th day of January, 1921, succeed¬ 
ing John Burke, the‘duly appointed, qualified and acting Treasurer 
of the L nited States; that the said John Burke was duly appointed, 
qualified and acting Treasurer of the United States during all of the 
times hereinafter mentioned up to on or about the 5th day of Janu¬ 
ary, 1921, when he was succeeded as such official by the said Guy 
F. Allen, who succeeded also on said date to all of the rights and 
duties of the said office and to the possession and control of all of the 
moneys then held by or in the custody or control of the Treasurer 
of the United States; that the said Guy F. Allen continued to act as 
such Treasurer of the United States and to have, possess and be sub- 
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jeet to the duties of said office and to have the possession and control 
of all of the moneys then held by or in the custody or control of the 
Treasurer of the United States until on or about the 2nd day of 
May, 1921, when he was succeeded by the said Frank White; that 
the said Frank White continued to act as such Treasurer of the 
United States and to have, possess and be subject to the duties of 
said office and to have the possession and control of all of the moneys 
then held by or in the custody or control of the Treasurer of the 
United States up to the present time. 
o IV. On inforaation and belief, that the defendant James 

C. Davis is a citizen of the State of Iowa, having a permanent 
domicile in said State but at the present time residing in the City 
of V ashington, District of Columbia and is at the present time the 
duly appointed, qualified and acting Director General of Railroads of 
the I nited States of America under and by virtue of the Act of 
Congress approved the 29th day of August, 1916, entitled “An Act 
Making Appropriations for the Support of the Armv for the Fiscal 
Year Ending June 30, 1917, and for Other Purposes,” and the acts 
supplementing and amending the same and the proclamations and 
executive orders issued thereunder; that the said James C. Davis duly 
qualified as such Director General of Railroads on or about the 20th 
day of March, 1921, succeeding John Barton Payne as such official; 
that the said John Barton Payne was duly appointed Director Gen¬ 
eral of Railroads of the United States and duly qualified as such of¬ 
ficial on or about the 18th day of May, 1920, succeeding Walker 
D. Hines; that said Walker D. Hines was duly appointed Director 
General of Railroads and duly qualified as such on or about the 10th 
day of January, 1919, succeeding as such official William G. Mc- 
Adoo; that the said Walker D. Hines succeeded to all of the rights, 
powers and duties of the said V illiam G. MeAdoo and continued to 
act as such Director General of Railroads until he was succeeded bv 
the said John Barton Payne; and the said John Barton Payne suc¬ 
ceeded to all of the rights, powers and duties of the said Walker D. 
Hines and continued to act as such Director General of Railroads 
until he was succeeded by the said James C. Davis; and the said 
James C. Davis succeeded to all of the rights, powers and 
b duties of the said John Barton Payne and has continued to 
act as such Director General of Railroads up to the present 

time. 

V. That the defendants Arthur, Fritz and Hans von Briesen and 
Otto von Sehrenk are citizens and residents of the State of New York, 
and that at all of the times hereinafter mentioned they were and still 
are members of the Bar of the State of New York, and copartners 
engaged in the practice of law in the City of New York. 

VI. The Confederation of Switzerland, of which the complainants 
are residents, is not, and never has been, at war with the United 
States of America, and the complainants, both at the present time 
and during all of the times hereinafter mentioned, are not and were 
not enemies of the United States of America, either within the mean¬ 
ing of the Trading with the Enemy Act or otherwise. 

VII. Locomotive Superheater Company (hereinafter called the 
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Superheater Company) is a corporation of the State of Delaware, 
having an authorized capital of $2,500,000, consisting of 25,000 
shares of stocky all of one class, of the par value of $100 per share, 
of which 24,875 were issued and outstanding. During all of the 
times mentioned in this complaint said company had, and still has, 
its principal office and place of business in the city of New York 
and was and is chiefly engaged in the business of manufacturing and 
selling and of licensing others to manufacture and use, parts and 
appliances for railroad locomotives, and particularly locomotive su¬ 
perheaters. Said companv has property and assets of great value and 
conducts a highly profitable business, and the shares of its stock are 
accordingly very valuable. 

~ VIII. On the 8th day of November, 1916, complain¬ 

ants acquired by purchase from Schmidt’sche Heissdampf- 
Gessellschaft, a German corporation doing business in Cassel, 
Germany (hereinafter called the German Corporation), 12,825 shares 
of the capital stock of the Superheater Company, with dividends 
from January 1st, 1917, at a price per share equal to double the 
par value, payable in Swiss funds in Zurich, Switzerland. By the 
said purchase the complainants became the then present owners of 
such stock and became entitled to possession thereof and to the trans¬ 
fer thereof on the books of the Superheater Company, and entitled 
to receive the dividends thereon, subject to the temporary retention 
of custody of said stock and dividends by Messrs. Briesen & Sehrenk, 
as trustees for complainants, until the payment of the purchase price, 
as will more fully appear presently herein. 

IX. L pon information belief, said 12,825 shares of stock thus pur¬ 
chased were part of a block of 18,490 shares of the capital stock of 
the said Superheater Company, which for some time prior to October 
2nd, 1914, had been represented by one certificate, No. 184, issued to 
said German Corporation and in its name. This certificate at the 
time of the declaration of war between Great Britain and Germany 
had been left for safe keeping in the City of London. Said certificate, 
as above stated, was issued in the name of said Schmidt’sche 
Heissdampf-Gessellschaft and was unendorsed. On or about October 
2nd, 1914, at the instance and request of said German Corporation, 
said certificate No. 184 was cancelled upon the books and records of 
said Superheater Company without surrender of the original 
8 certificate and in lieu thereof there were issued a certificate or 
certificates in the name of Briesen & Knauth for 2,500 of said 
18,490 shares. Said Briesen & Knauth had no beneficial interest in 
said shares but held the same as trustees or agents for said German 
Corporation. On or about January 1, 1916, the firm of Briesen & 
Knauth was dissolved by the death of said Knauth and was succeeded 
by the partnership of Briesen & Sehrenk, named as defendants 
herein, and said 2,500 shares of stock were later transferred upon 
the books of said corporation from Briesen & Knauth to Briesen & 
Sehrenk and a certificate or certificates for such number of shares 
duly issued and delivered to said partnership of Briesen & Sehrenk. 
Ofl or about February 21, 1916, said German Corporation caused 
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4,250 additional shares of said block of 13,490 to be transferred 
upon the books of said corporation in the name of said Briescn & 
schrenk and certificates therefor were duly issued, so that there 
then stood, after said transfers, 6,750 of said shares in the name of 
Briesen & Schrenk and 6,740, being the remainder of said 13,490 
in the name of said German Corporation and said shares of stock 
thus stood upon the books of said Corporation at the time that com¬ 
plainants purchased from said German corporation 12,825 of said 
sna rps. 

X- Prior to and at the time of the making of said purchase of 
said 12,82o shares of stock, the complainants were aware of tlie fact 
that a certificate of stock in the name of said German Corporation 
and representing the shares of stock which were the subject of *aid 
purchase was on deposit in the City of London; and complainants 
assumed that possession of said certificate for purposes of surrender 
in connection with transfer of the shares of stock purchased by 
complainants probably could not be obtained so long as war 
between Germany and Great Britain should continue; and 
complainants further were aware of the fact that said certificate 
representing said shares might be the subject of seizure bv the British 
Government and that so long as the war continued the ultimate 
ranster of said stock to complainants upon the books of the Super¬ 
heater Company might be embarrassed or hindered or delayed by 
some action upon the part of the British Public Trustee or someone 
claiming under him and that complainants, as a result thereof, might 
be subjected to delay or become involved in litigation. Because of 
these considerations, complainants required that as part of the sale 
transaction it should be agreed between the vendor and them that 
the purchase price should not be payable until six months after the 
termination of the war (when complainants hoped that the antici¬ 
pated difficulty above described would no longer exist) and it was 
agreed that in the meantime the shares should be held bv Messrs 
Briesen & Schrenk, as trustees for the complainants, and ‘the divi¬ 
dends accumulated in a bank (Leu & Co., a Swiss banking corpora¬ 
tion) so that they could be applied at the proper time on account of 
the purchase price, with the exception of one per centum of such divi¬ 
dends which were to be paid over to the complainants as received, 
in order to enable them to defray any expenses which they might 
incur in the transaction pending the final payment of the purchase 
price. Certain contracts embodying these provisions, among other* 
were accordingly executed and delivered in Zurich, Switzerland on 
the 8th day of November. 1916, and translations thereof are hereto 
an j CX u ^ lev are *he contract of sale between the complainants 

and the Gennan Corporation, marked “Exhibit A;'’ agreement be¬ 
tween the complainants and Messrs. Briesen & Schrenk. con- 
10 stituting the latter trustees for the complainants, marked “Ex- 
hibit BA and agreement l>etween the complainants and the 
German Corporation and Leu & Co., respecting accumulation of 
dividends, marked “Exhibit CA Inasmuch as the copartnership 
agreement between your complainants is, bv reference, incorporated 
in the agreement last above named, a translation of said copartner- 
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ship agreement is also annexed hereto, marked “Exhibit D.” The 
agreement “Exhibit FT was, however, not executed by Messrs. Briesen 
& Shrenk in Switzerland, but, after execution by complainants, was 
forwarded by them to Messrs. Briesen & Schrenk in the United States 
and there executed by them. 

XI. As above set forth, at the time when the said sale was made, to 
wit, on November 8, 1916, 6,750 shares out of said block of 13,490 
shares originally represented by said certificate No. 134 were registered 
upon the books of said Superheater Company in the name of said 
Briesen & Schrenk, and thereafter, in order that the vendor the 
said German Corporation, might make delivery of the total of 12,825 
shares to Briesen & Schrenk to be by them held as trustees for com¬ 
plainants pursuant to the terms of the contracts aforesaid, it was 
necessary for said German Corporation to cause to be transferred to 
Briesen and Schrenk only 6,075 additional shares. Such transfer 
was accordingly authorized and directed by said German Corporation 
in a writing dated November 8th, 1916, and addressed by it and 
thereafter delivered to the Superheater Company, a copy of which 
is heicto annexed and marked “Exhibit E.Such shares were there¬ 
after duly transferred upon the books of said Superheater Company 
into the name of said Briesen and Schrenk and a certificate therefor, 
being Certificate No. 389, was issued and delivered to said 
11 Briesen & Schrenk on or about the 29th day of December, 
1916. Through some error, however, there was thus trans¬ 
ferred and delivered .to said Briesen & Schrenk 6,025 instead of 
6,0/5 shares, or 50 less than the number of shares purchased by 
complainants. As a result of these transactions and transfers, said 
Briesen & Schrenk held from said date, to wit: the 29th day of 
December, 1916, until the cancellation of said certificates as herein¬ 
after stated, certificate No. 351 for 4,250 shares, certificate No 353 
for 2,500 shares and certificate No. 389 for 6,025 shares, making a 
total of 12,775 shares; and said Briesen & Schrenk forthwith accepted 
the trusteeship conferred upon them by the instruments aforesaid 
with respect to such shares of stock and proceeded to perform their 
duties thereunder. 

In addition, said Superheater Company, on or about said 29th dav 
of December, 1916, issued certificate No. 390 for 715 shares of stock 
in the name of said German Corporation. Said 715 shares consti¬ 
tuted the remainder of said block of 13,490 shares theretofore repre¬ 
sented by certificate No. 134 as aforesaid and included the 50 remain¬ 
ing shares of the stock of said corporation purchased by the complain¬ 
ants which, through some error, as aforesaid, were not transferred to 
said Briesen & Schrenk on said date. 

XII. On information and belief, the said Superheater Company, 
in order to protect itself against any claim which might possibly be 
made through said certificate No. 134 for 13,490 shares, which then 
was still outstanding, or through any claim by anyone then in posses¬ 
sion or who might thereafter secure possession of said certificate, re¬ 
quired as a condition to the issuing and delivering of the said certifi¬ 
cates No. 351 for 4,250 shares, No. 353 for 2,500 shares No. 
12 389 for 6,025 shares, No. 390 for 715 shares, that the said cer- 
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tificates, together with assignments thereof, be deposited with 
Commercial Trust Company of New Jersey, subject to the order of 
the Board of Directors of said Superheater Company. This condi¬ 
tion and requirement, however, was not in anv way in derogation of 
the title of complainants, the purchasers of said i2,825 shares, nor 
because of any question as to the validity of the title of complainants 
to said shares acquired by said purchase, but, as aforesaid, was simply 
done as an added precaution to protect the corporation from any 
claim which might possibly be made based upon the said outstanding 
certificate No. 184. 6 

XIII. On information and belief, on or about February 14 1918 
the Alien Property Custodian, seized the 715 shares of the stock of 
the said Superheater Company standing in the name of the said 
German Corporation and represented by said certificate No. 390 to¬ 
gether with the said certificate itself, and said Custodian thereupon 
surrendered said certificate No. 390 to said Superheater Company and 
required that said shares of stock be transferred to said Custodian or 
to a depository for him. Accordingly said certificate No. 390 w’as 
cancelled and said shares of stock were transferred upon the books of 
said corporation into the name of said Custodian or into the name of 
a depository for him (complainants not being informed definitely 
with regard thereto) and certificate No. 449 representing said shares 
as thus transferred w*as issued by said corporation and delivered to the 
Alien Property Custodian. 

XIV. On information and belief, subsequent thereto and 
13 on or about the 18th day of July, 1918, the Alien Property 
Custodian caused, procured and compelled the said Super¬ 
heater Company to cancel certificates Nos. 351, 353 and 389 and to 
reinstate upon its books certificate No. 134. Said Superheater Com¬ 
pany acting in compliance therewith, did in fact, bv vote of its 
Board of Directors on or about the 18th day of July, 1918 require 
said Commercial Trust Company of New Jersey to surrender to said 
corporation said three certificates and the said certificates were can¬ 
celled and certificate No. 134, representing the said 13,490 shares was 
attempted to be reinstated upon the books and records of said corpo- 
ration. The Alien Property Custodian thereafter, on or about the 
2nd day of August 1918, surrendered to the said corporation the said 
certificate No. 449 for the said 715 shares and took into his possession 
the total of said 13,490 shares which had been represented bv said 
certificate No. 134 as aforesaid. In furtherance of said seizure of said 
shares of stock, the said Alien Property Custodian, on or about Au¬ 
gust 21, 1918, and January 17, 1919, caused further demands or re¬ 
quirements to be served upon said Superheater Company purporting 
and attempting to seize the said 13,490 shares previously represented 
by said certificate No. 134 as aforesaid, and said Custodian pursuant 
thereto caused and required said corporation to cancel upon its books 
and records all of the certificates previously issued representing the 
said 13,490 shares and to transfer upon the books of said corporation 
all of said 13,490 shares (including, as aforesaid, the 12,825 shares of 
stock belonging to the complainants) in the name of said Custodian, 
ihe said demands and requirements of the Alien Property Custodian 


9 






JAK. R. 9IGQ-FEHR ET AL. VS. PRANK WHITE, ETC. 

were issued and done pursuant to determination made by him that 
the said 13,490 shares belonged to or were held by, for, on ac- 
14 count of, or on behalf of or for the benefit of said Schmidt’sche 
Heissdampf-Gesellschaft, an enemy within the purview of 
said Trading with the Enemy Act, amendments thereto, and the 
proclamations and executive orders issued thereunder. Pursuant to 
said requirements said corporation issued to the said Alien Property 
Custodian certificate No. 482 for 13,525 shares of its capital stock, the 
said shares thus represented being 12,825 shares of stock belonging 
to complainants as aforesaid, and the remainder of the said 13 490 
shares together with certain other additional shares making a total 
aggregate number of 13,525. The complainants, however, are not 
concerned with any of said shares of stock over and above the 12 825 
purchased and owned by them as aforesaid. 

i X y* Fr , om Januar y 1st, 1917, to and including April 30th 1918 
the Superheater Company paid to Messrs. Briesen & Schrenk all the 
dividends declared and payable upon the 12,775 shares of stock 
standing in their name. That on or about August 21st 1918 
Messrs. Briesen & Schrenk had in their hands, belonging to com¬ 
plainants, $489,000 par value of Liberty Bonds and $36,830.39 in 
cash representing proceeds of such dividends plus interest and less the 
expenses of Messrs. Briesen & Schrenk. The said bonds consisted of 
l nited States Liberty Bonds of the second issue of the aggregate par 
value of $439,000, and United States Liberty Loan Bonds of the third 
issue of the aggregate par value of $50,000". What interest coupons 
were attached to any part of said bonds at the time they were thus 
delivered the complainants are not advised nor informed Messrs 
Briesen & Schrenk had not transmitted said dhidends to Leu & Co. in 
pursuance of the provisions of the trust agreement “Exhibit B” 

_ because the Superheater Company had requested that since 

lo the aforesaid certificate No. 134 for 13,490 shares, which was 

England, was still outstanding, the said company would pre¬ 
fer that said dividends should be kept by Messrs, Briesen & Schrenk 
in this country, to which course Messrs. Briesen & Schrenk accord- 
o 1 } 1 !^ e assent of the complainants. On or about August 

21, 1918, the Alien Property Custodian seized the said bonds held by 
Messrs. Briesen & Schrenk as aforesaid and required them to pay to 
him the said sum of $36,830.39 so held by them upon the determina¬ 
tion the said Custodian that the said bonds and the said sum of 
money belonged to or were owing to or were held for or on account of 
or on behalf of or for the benefit of said Schmidt’sche Heissdampf- 
Gesellschaft, an enemy. r 

XVI. Dividends on said 12,775 shares, amounting to $63,875 and 
belonging to complainants, became payable to Messrs. Briesen & 
Schrenk on July 3rd, 1918, and dividends amounting to a like 
amount, belonging to complainants, became payable'to Messrs 
Briesen & Schrenk on July 30th, 1918, but the Superheater Com¬ 
pany did not immediately pay the said dividends to Messrs. Briesen 
& Schrenk, and before these moneys, aggregating $127,750 had been 
paid to them the Alien Property Custodian, on or about November 

2—38570 
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12th, 1918, required the said sum of $127,750 to be paid to him 
pursuant to determination by him that the same belonged to or was 
owing or was held for or on account of or on behalf of or for the 
benefit of said Schmidt’sche Heissdampf-Gesellschaft, an enemy. 

XVII. On information and belief, that thereafter on or about 
October 29th, 1918, the Alien Property Custodian received from 
Locomotive Superheater Company $64,125, and on or about 

16 February 10th, 1919, a like sum (making a total of $128,- 
250) as dividends declared upon the 12,825 shares of com¬ 
plainants’ stock subsequent to seizure thereof by the Alien Property 
Custodian. The Alien Property Custodian therefore received in all, 
as representing dividends on said 12,825 shares, $489,000 in Liberty 
Bonds and $292,830.39 in cash, and may have received other divi¬ 
dends of which complainants have no knowledge. Included in the 
amount of the two dividends above described are dividends in respect 
to said additional 50 shares purchased and owned by complainants, 
but never transferred to Messrs. Briesen & Sehrenk, which 50 shares 
were originally represented by said certificate No. 390 standing in 
the name of the German Corporation and seized by the Alien Prop¬ 
erty Custodian as aforesaid. 

XVIII. Upon information and belief, on or about January 23, 
1919, the said Alien Property Custodian undertook and purported 
to sell to Walker D. Hines, Director General of Railroads for the 
United States, 14,178 shares of the capital stock of said Superheater 
Company, which included the entire 12,825 shares of the stock of 
said corporation purchased by and belonging to complainants, as 
aforesaid, and the remainder of said block of 13,490 shares and 
additional shares of said stock seized by the Custodian, making an 
aggregate of 14,178 shares. The purchase price at and for which 
said shares of stock were sold was the sum of $200 per share, or an 
aggregate of $2,835,600, of which sum of $2,565,000 represented 
the purchase price, at $200 per share, of the 12,825 shares belonging 
to complainants. Thereafter, the said purchase price was by the said 
Walker D. Hines as Director General of Railroads paid to the Alien 
Property Custodian and on or about February 18, 1919, there 

17 was issued by said Locomotive Superheater Company to said 
“Walker D. Hines, Director General of Railroads for the 

United States,” certificate No. 487 for 14,178 shares of the capital 
stock of said Locomotive Superheater Company, which included the 
12,825 shares of such stock belonging to complainants above referred 
to, and certain other additional shares of stock with which the 
complainants are not concerned. 

XIX. On information and belief, that thereafter, and on or 
about the 10th day of January, 1921, the said John Barton Payne, 
Director General of Railroads, purported to sell the said 14,178 
shares of the capital stock of said Locomotive Superheater Company 
represented by the said certificate No. 487 and including the 12,825 
shares belonging to complainants, to said Locomotive Superheater 
Company, the corporation issuing such shares, at and for the pur¬ 
chase price of $248 per share, making an aggregate purchase price 
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for the said 12,825 shares belonging to the complainants of $3,180,- 
600, and on or about said date said purchase price was by said 
Locomotive Superheater Company paid to said John Barton Payne, 
Director General of Railroads. 

XX. Upon information and belief, that between the 23rd day of 
January, 1910, the time when the said Walker D. Hines, Director 
General of Railroads, purported and attempted to purchase from the 
Alien I roperty Custodian the said 12,825 shares of stock belonging 
to complainants and the said 10th day of January, 1921, when the 
said John Barton Payne attempted to sell and transfer the same to 

the said Locomotive Superheater Company, there were from 
18 time to time dividends declared by said Locomotive Super¬ 
heater Company upon said shares of stock and from time to 
time certain sums of money on account thereof and purporting to be 
such dividends were by said corporation paid to and received by the 
then Director General of Railroads. The exact amount so declared 
in dividends and so paid to and received by the Director General of 
Railroads is unknown to your complainants, except that such pay¬ 
ments aggregated a large sum of money. 

XXI. Under the laws of the Confederation of Switzerland in force 
and effect now and at all the times hereinbefore mentioned, the effect 
of the performance and happening of such acts and transactions, 
and of the execution and delivery of such writings, as hereinbefore 
described, and the effect of the performance and happening of the 
particular acts and transactions and of the execution and delivery 
of the particular writings hereinbefore described was and is to invest 
the complainants, on_ November 8, 1916, with the ownership in 
prassenti of the 12,825 shares of stock hereinbefore mentioned, with 
the right to the dividends thereon from January 1st, 1917, subject to 
the retention of or possession of said stock and dividends by Messrs. 
Bnesen & Schrenk, as trustees for the complainants until the pay¬ 
ment of the purchase price to the German Corporation. 

XXII. Complainants further aver and charge: 

Thft the conclusions reached by the Alien Property Custodian 
and the determinations made by him as aforesaid, to the effect that 
the said 12,825 shares of stock of said Locomotive Superheater Com¬ 
pany and the said Liberty Bonds in the hands of said Briesen & 

1 A nk and . the said lnone y held by them representing divi- 
19 dends (plus interest and less expenses) upon the said shares 
of stock, together with dividends upon said shares of stock 
accumulated by said Superheater Company but not paid over to said 
Briesen & Schrenk, belonged to or were owdng to or held for on 
account of on behalf of, or for the benefit of said Schmidt’sche 
LLeisgdampf-Gesellschaft, an enemy, were incorrect and erroneous in 
law and contrary to the facts ; 

That all of the acts and things done by the Alien Property Cus- 
todmn in and about the seizure of said property and the requiring 
b\ him that the said shares of stock be delivered and transferred 
a and the said Liberty Bonds be delivered to him 
and that the said sums of money representing dividends upon the 
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said shares of stock be paid to him by said Briesen & Schrenk and 
by said Locomotive Superheater Company were wrongful and in 
violation of the rights of complainants as the owners of said shares 
of stock pursuant to said purchase from the said Schmidt-sche 
Heissdampf-Gesellschaft. 

Complainants further aver and charge upon information 
and belief and advice of counsel that the Alien Property Custodian 
in making said attempted and purported sale to the Director Gen- 
eral of Railroads, made said sale, not at public sale to the highest 
bidder after public advertisement of the time and place of said sale 
as required by the provisions of Section 12 of the Trading with the 
Lnerny Act as amended, and by the proclamations and executive 
orders of the President issued pursuant thereto, but that, on the con¬ 
trary, said sale was made privately as a result of negotiations con¬ 
ducted privately and in secret between the Alien Property Custodian 
^e Director General of Railroads, and was made with- 

20 out any advertisement of any kind and without any notice 
of any kind to these complainants or any knowledge upon 

then part that said side was about to be made or would be made - 
r Ihat the then Director General of Railroads, in making the said 
attempted and purported purchase of said shares of stock from the 
Alien Property Custodian, was acting unlawfully and without au¬ 
thority and outside of and beyond the scope arid purview of anv 
power or authority conferred upon him, and without any 
right or power or authority for or on behalf of the United States 
of America to purchase or otherwise acquire said shares of stock 
from the Alien Property Custodian. 

XXIV. Complainants further aver upon information and belief 
that the purchase price of $2,835,600, being at the rate of $200 per 
share, attempted and purported to be paid by the said Director Gen¬ 
eral of Railroads to the Alien Property Custodian for said 14 178 
shaies of stock, was attempted to be paid by the drawing of a check 
or \oucher by the Director General of Railroads upon the then 
Treasurer of the United States against funds held by the Treasurer 
of the United States to the credit of the Director General of Rail¬ 
roads, which draft or voucher was by the said Director General of 
Railroads made payable to the order of the Alien Property Cus¬ 
todian, and was delivered to that official and was by the* Alien 
Property Custodian delivered to the then Treasurer of the United 
States, and the amount thereof was entered upon the records of the 
then Treasurer of the United States to the credit of the Alien Prop¬ 
erty Custodian for the account of the said Schmidt-sche Heiss¬ 
dampf-Gesellschaft and other persons who had been deter- 

21 mined by the Alien Property Custodian to be the owners 
of the said 14,178 shares of stock. There was thus entered 

to the credit of the Alien Property Custodian for the account of said 
Schmidt-sche Heissdampf-Gesellschaft the sum of $2,565,000 being 
the said purported purchase price for the 12,825 shares of said 
stock purchased and then owned by complainants aforesaid, to¬ 
gether with an additional sum on account of the purchase price for 
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certain other shares of the capital stock of said corporation, with 
which these complainants are not concerned, which had been seized 
by the Alien Property Custodian as aforesaid as the property of said 
Schmidt'sche Heissdampf-Gesellschaft, an enemy. The said sum 
of $2,565,000, together with other and additional sums of money 
paid to the Alien Property Custodian by Briesen & Schrenk and by 
said Locomotive Superheater Company as aforesaid, is still entered 
upon the books of the Treasurer of the United States to the credit 
of the Alien Property Custodian for the account of said Schmidt-’sche 
Heissdampf-Gesellschaft, an enemy. In so far as concerns the said 
entries upon said books in respect of and to the amount of said sum 
of $2,565,000 as aforesaid, complainants further aver and charge, 
upon information and belief and advice of counsel, the said transac¬ 
tion amounted to and resulted simply in book entries which should 
be cancelled and annulled and disregarded because of the lack of 
authority upon the part of the then Director General of Railroads to 
purchase said stock, as was attempted to be done, and because of the 
manner in which said sale was made by the Alien Property Cus¬ 
todian in violation of the provisions of the Trading with the Enemv 
Act, as aforesaid. 

XXV. Complainants further aver and charge on advice of 
22 counsel that the result of the said transactions with respect to 
said 12,825 shares of stock belonging to complainants was 
simply to transfer the possession and control thereof for the time 
being to the Director General of Railroads, but that said transactions 
did not operate in any way to affect the title of complainants to said 
shares o t stock, nor to defeat the right of complainants as the own¬ 
ers thereof to recover the said shares of stock. 

XXVI. Complainants further aver and charge, upon information 
and belief, and upon advice of counsel; That the sum of $3,180,600, 
paid to the Director General of Railroads by Locomotive Super¬ 
heater Company, being the purchase price at the rate of $248 per 
share for the 12,825 shares of stock belonging to complainants and 
attempted and purported to be sold by the Director General of 
Railroads to Locomotive Superheater Company, as aforesaid, to¬ 
gether with the dividends paid by Locomotive Superheater Company 
to the Director General of Railroads as aforesaid, were by the Di¬ 
rector General of Railroads paid over to the Treasurer of the United 
States, and the amounts thereof entered upon the records of the 
Treasurer of the United States to the credit of the Director General 
of Railroads; that the defendant Frank White now holds in his 
possession and custody and as a separate or segregated fund or funds 
and in a separate account or separate accounts the said sum of 
$3,180,600, together with the amount of dividends paid to the 
Director General of Railroads and by him paid over to the Treas¬ 
urer of the United States as aforesaid; that the said defendant Frank 
White, although purporting and claiming to hold said sums of 
moDey as Treasurer of the United States, for the account of the 
Director General of Railroads, pursuant to the provisions of 
23 the Act of Congress approved August 29, 1916, entitled “An 
Act Making Appropriations for the Support of the Army 
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f °r the Fiscal Year Ending June 30, 1917, and for other purposes” 
and the Acts supplementing and amending the same and the proc¬ 
lamations and executive orders issued thereunder, nevertheless in 
fact holds said sums of money without any authority of law of any 
kind and is unlawfully and wrongfully withholding the same from 
complainants, to whom in equity said sums belong, and is wrong¬ 
fully, unlawfully and without authority of law crediting to the 
account of the Director General of Railroads the said sums of 
money; and that said Director General of Railroads, in asserting 
any right or claim to said moneys or any right to the use of the 
same is acting unlawfully and without authority and outside of 
and beyond the scope and purview of any right or power or au¬ 
thority vested in him as Director General of Railroads or other¬ 
wise. 

XXV II. Upon information and belief, the defendant Frank White 
and the defendant James C. Davis, purporting and asserting to act 
as Treasurer of the I nited States of America, and as Director Gen¬ 
eral of Railroads, but without lawful right or power or authority 
as aforesaid, unless restrained by order of this Court, will divert 
the said sums of money belonging to complainants and now held 
r j ( J an \ ^ ran ^ ^ hite as aforesaid, to the uses and purposes 
°* J .d e ^ n< F an * James C. Davis as Director General of Railroads, 
and will dispose of said sums and place the same beyond the reach 
of complainants, to their irreparable injury and damage. 

XXVIII. That said German Corporation, Schmidt’sche Heiss- 
dampf-Gesellschaft, 1ms for some time past been demanding 
24 payment from complainants herein of the sum agreed to be 
paid as purchase price for said 12.825 shares of stock, said 
German Corporation contending that within the purview of the said 
contract for the purchase of said stock the treaty of peace between 
Germany and the allied and associated powers, known as the Ver¬ 
sailles Treaty of Peace, constituted the termination of the war and 
that the said purchase price, therefore, became and was pavable 
within six months after the signing of said treaty. In order to 
enforce demand for the payment of said sum, said German Corpora- 
tion heretofore brought suit in the Court of Justice of Peace at 
Zurich, Switzerland, which court was a court of competent jurisdic¬ 
tion for the bringing of said action against complainants herein, 
who were made defendants in said suit, and said case came up for 
hearing on the 22nd day of February, 1921. Complainants herein 
defendants in said suit, contended that the time for the payment 
of said purchase price had not yet arrived and as a result thereof 
negotiations for the settlement of said action were begun, complain¬ 
ants herein having been advised by counsel that the seizure of the 
said shares of stock by the Alien Property Custodian and the subse¬ 
quent acts and things hereinbefore enumerated did not and would 
not constitute a defense to the said action for the payment of the 
purchase price for said shares of stock and that the only question 
which could be litigated was the question of time of payment. As 
a result of such negotiations, an agreement was entered into between 
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said German Corporation and complainants herein on °* about 
Anril 6th 1921, by which complainants agreed to pay 1,UUU,00U 
francs in cash not later than April 12, 1921, the balance to be due 
six months after the ratification of a treaty of peace between 
25 the United States and Germany, and the payment of said 
balance to be secured by good Swiss securities. The said 
sum of 1,000,000 francs was, by complainants herein, paid to said 
German Corporation on April 12, 1921, as required by the terms 
of said agreement, and complainants herein will be required to 
pay in full the balance of said purchase price, as required by the 

terms of said agreement. _ 

XXIX Complainants have heretofore filed with the Alien Prop¬ 
erty Custodian a notice of their claim now sued upon under oath, 
and in such form and containing such particulars as the Custodian 
has required, and a copy of said claim, marked Exhibit Jf is 
annexed hereto and made a part hereof. No application has been 
made by complainants to the President for an order for the pay¬ 
ment, conveyance, transfer, assignment or delivery to the com¬ 
plainants of the money and other property held by the Treasurer 
of the United States claimed by complainants in this action. 

XXX Complainants, bv reason of the matters and things herein¬ 
above set forth, are entitled to have paid to them the said sum of 
$3 180 600 being the amount of the purchase price received from 
the sale of’the said 12,825 shares of stock belonging to them (and 
to which they were entitled at the time of said sale by said Director 
General of Railroads) as aforesaid together with the said Liberty 
Bonds and the sum or sums of money paid to the Alien Property 
Custodian by Briesen & Schrenk and by said Locomotive Super- 
heater Company, and together with the said sums of money paid to 
said Director General of Railroads by said Locomotive Superheater 

Company, together with any and all other sums of money or 
26 rights or beneficial interest received by the Alien Property 

Custodian or the Director General of Railroads for or on 
account of said shares of stock or as income therefrom or profits 
thereon, together with interest thereon. In order that complain¬ 
ants may be assured of securing, upon the final determination of 
this cause, the money, Liberty Bonds and other rights and benefits 
to which they are entitled, it is necessary that the said Liberty 
Bonds and interest thereon, and the said sum or sums of money now 
held by the defendant Frank White, be retained intact and not de¬ 
livered paid out or distributed by him until the final determination 
of this suit, but unless restrained by the order of this Court, said 
defendant will pay out all or part of said sum or sums of money 
held by him and distribute said bonds, or otherwise dispose of the 
same, and distribute or pay over the other rights or benefits, if any, 
belonging to these complainants and now held by him. 

Wherefore, complainants pray: 

1. That process issue and be served upon the defendants and 
each of them requiring them to appear and make answer hereto, 
but not under oath, answer under oath being expressly waived. 
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2. That it be decreed that the sum of $3,180,600 being proceeds 
of sale of the stock of complainants as aforesaid, together with 
the bonds, moneys and dividends hereinbefore described, are ille¬ 
gally possesed and retained by the defendant Frank White. 

3. i hat the defendants, Frank White both individually and as 
Treasurer ol the Lnited States, and James C. Davis, both individ- 

ually and as Director General of Railroads, and Thomas W. 
2< Miller as Alien Property Custodian, be required to account 
to complainants for the said sum of $3,180,600, being pro¬ 
ceeds of sale of complainants’ stock, as aforesaid, and also for said 
bonds and interest thereon, moneys and dividends, as aforesaid, in¬ 
cluding not only the dividends specifically hereinbefore described, 
but also all other dividends at any time received by said defendants, 
or any of them, or by any predecessor in office of either or all of 
them, in respect to the 12,825 shares of complainants’ stock, together 
with interest upon all of said sums and interest upon said bonds. 

4 - Tha AV th ^ defendants Frank Whit e and James C. Davis and 
Ihomas \\ . Miller as Alien Property Custodian be required forth¬ 
with to pay over and deliver to complainants, or to cause to be paid 
over or delivered to them the said sum of $3,180,600, together with 
the said bonds, and also such additional sums of money as shall be 
found to be property of complainants, received by said defendants 
or any of them, or by any predecessor in office of either or all of 
them, by way of dividends upon said 12,825 shares of stock or interest 
upon said Liberty Bonds, or in any other way in respect thereof 
together with interest thereon. 

5 That it be decreed that defendants Arthur von Briesen, Fritz 
von Briesen, Hans von Briesen, and Otto von Schrenk, individually 
and as copartners under the name of Briesen & Schrenk, have no 
>enehcial interest in nor right to the possession, custodv or control 
of any of the money, Liberty Bonds, or other property involved in 
this litigation as against these complainants. 

28 6. That the defendants Frank White and James C. Davis 

• j allc j Tl 1 ' omas • Miller as Alien Property Custodian, be re¬ 
quired to hold, pending the final determination of this action and 
** of as shall finally he decreed in this action, the sum 

ot $o,IoU,bU0 and also said Liberty Bonds, together with any ad¬ 
ditional sum or sums of money received by any of said defendant* 
or by any predecessor in office of any of said defendants, by way of 
dividends or otherwise upon said 12,825 shares of stock, oV in any 
other way in respect thereof, together w ith the interest received upon 
said Liberty Bonds and together with interest upon said sum* of 
money from and after the receipt thereof. 

7. That said defendants Frank White and James C. Davis and 
Ihomas \\. Miller as Alien Property Custodian forthwith be en¬ 
joined and restrained, until further order of this court, from trans¬ 
ferring, assigning, delivering, paying out. or in anv other wav dis¬ 
posing of the said sum of $3,180,600, and said Liberty Bonds with 
the interest thereon, together with any additional sum or sums of 
mone\ received by any of said defendants, or bv any predecessor in 
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office of any of said defendants, by way of dividends or otherwise 
upon the said 12,825 shares of stock, or in any other way in respect 
thereof: that the said defendants, and each of them be required to 
appear before one of the Justices of this Court, sitting in equity, at a 
time to be fixed in said order, and then and there to show cause, if 
any they have, why, pending the trial and determination of this 
action, and until otherwise ordered herein, the defendant 
29 Frank White should not be ordered and directed to segregate 
and hold separate from any other money or Liberty Bonds 
now held by him, the said sum of $3,180,(300, being proceeds of the 
sale of complainants’ stock as aforesaid, together with the said 
Liberty Bonds and the interest thereon, and all sums of money at any 
time received bv said defendant, or by any predecessor in office of 
said defendant, in respect to the said 12,825 shares of complainants’ 
stock, and why the said defendant Frank White and the defendant 
James C. Davis, and the defendant Thomas W. Miller as Alien 
Property Custodian, should not he enjoined and restrained, during 
the trial of this cause and until the final determination thereof, and 
until otherwise ordered by this Court, from transferring, assigning, 
delivering, paying over or otherwise disposing of any of the said 
sums of money and/or the said Liberty Bonds. 

8. That complainants have such other and further relief as to the 
Court may seem just and equitable in the premises and to which they 
shall prove themselves entitled. ' 

LYTTLETON FOX, 
Solicitor for Complainants. 


30 District of Columbia, ss: 

The undersigned, Lyttleton Fox, being duly sworn, deposes and 
say9 on oath: 

That he is an attorney at law, duly qualified and admitted to 
practice in New York State and United States Courts, and that he 
is attorney and counselor-at-law for complainants Jak. Robert Sigg- 
Fehr, Gottfried Rudolph Baumann-Kienast and Edmund Gams, a 
copartnership, described in the foregoing bill of complaint, and is 
also duly authorized attorney in fact for said complainants and 
authorized to do any and all acts necessary or advisable for the pro¬ 
tection of their rights and claims to or in respect of the matters em¬ 
braced in the foregoing bill of complaint. 

That he has read the foregoing bill of complaint and is familiar 
with the facts set forth therein; that the sources of his knowledge, 
information and belief are correspondence between himself and 
attorneys and counsellors-at-law in Switzerland representing com¬ 
plainants, and contracts, papers and other documents submitted to 
him by said attorneys and counsellors-at-law, conferences with mem¬ 
bers of the firm of Briesen & Schrenk in the examination of papers 
submitted by them, conferences with officials of and attorneys for 
Locomotive Superheater Company and examination of records and 
papers submitted hv them, and examination of papers and records in 
the office of the Alien Property Custodian. 

3—3857a 





18 


JAK. R. SIGG-FEHR ET AL. VS. FRANK WHITE, ETC. 

That the matters and things set forth in the foregoing bill of 
complaint are true as therein stated, except when stated upon infor¬ 
mation and belief, but that when so stated, said matters are true 
to the best knowledge, information and belief of deponent. 

LYTTLETON FOX. 

Sworn to before me this 8th dav of December, 1921. 

[seal.] THEODORE L. COGSWELL, 

Notary Public, I). C. 

31 Exhibit “A.” 

Agreement of Sale. 

I. 

The Schmidt’sche Heissdampf-Gesellschaft m. b. H. in Cassel- 
IVilhelmhohe hereby sells 12,825 shares of the Locomotive Super¬ 
heater Co. of New York at 200% with dividends from January 1st, 
1917 to Messrs. Jak. Robert Sigg-Fehr, of Zurich, 2, Gartenstrausse 
26, Gottfried Rudolf Baumann-Kienast, of Zurich in Stafa, and 
Edmunt Gams, of Zurich in Zurich I, Theaterstrasse 12. 

II. 

The purchase price is payable in Swiss funds, six months after 
the conclusion of peace between the German Empire and those states 
now at war with it, as well as those who may hereafter enter the 
World War against it. The rate of exchange shall be that prevailing 
on the preceding day, Zurich-New York. 

III. 

Because of the deferrring of the duty of payment, the shares of 
stock sold are not delivered to the purchaser for the present, but are 
transferred to an American firm as trustee until full payment of the 
purchase price. As long as this trust lasts, the trustee remains as 
owner of the shares of stock and shall be recorded as such on the 
books of the American corporation. The trustee shall exercise the 
rights of owner of this stock under the direction of the purchasers. 

32 IV. 

The purchaser pledges himself not to alien nor to encumber the 
shares of stock during the trust. The trustee will see to the carrying 
out of this obligation because such trustee, during this time, retains 
possession of the shares and shall not convey them to anybody. 

V. 

During the same time, the dividends from January 1st, 1917, 
shall be collected by the corporation Leu & Co. in Zurich and shall 
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pa\ to the purchasers only 1% of such amount of dividends. The 
balance shall be accumulated as security for the rights of the seller 

secnritv"^ " e inve 4 stn ? ent of , thls sum, which remains on deposit as 

memwithLeuA 1 ^ lnStrUCt,0ns wiU be found “ ‘rust agree- 

VI. 

The contract shall be governed according to Swiss Law. 

VII. 

The place of performance for both parties is in Zurich. 

VIIL 

The contract is executed in triplicate. 

Zurich, November 8, 1916. 

SCHMIDT’SCHE HEISSDAMPF-GESELL- 
SCHAFT MIT BESCHR.4NKTER HAF- 
TUNG. 

Dr. J. EGGERS. / 

REUTZSCH. / 

ROBERT SIGG. 

R. BAUMANN. 

ED. GAMS. 

po T p he genuineness of the signatures of Messrs. Dr.ing 
•« Julius Eggers and Franz Reutzsch of Cassel-Wilhelmshohe 
o hl f h were affixed m my presence, managing partners of 
Schmidt sche Heissdampf-Gesellschaft, m. b. H. in Cassel-Wilhelm¬ 
shohe as well as their power to lawfully represent the aforementioned 
society and the genuineness of the signatures of Robert Sigg of 
Gartenstrasse 26 in Zurich, Gottfried Rudolf Baumann-Kienast in 

, irui ’ ml< Rdmund Gams of Theaterstrasse 12 Zurich are 
certified. 

Zurich, November 8th, 1916. 

Notariat Zurich (Altstadt). 

f SEAL -l A. BOLLER. 

Consulate General of the United States, 

Confederation of Switzerland\ 

City of Zurich, ss: 

I, L. Raphael Geisler, Vice Consul of the United States of America 
at Zurich, do hereby certify that A. Boiler whose name is subscribed 
to the paper hereunto annexed, was at the time of subscribing the 
same Notary Public in and for the City of Zurich (Altstadt) Canton 

fnllV^U 1 ’ a ] pu ci c of Switzerland, duly commissioned and that 
lull faith and confidence are due his acts as such. 
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In testimony whereof I have hereunto subscribed my name and af¬ 
fixed the seal of this Consulate General the 7th day of November 
A. D. 1918. J 

[seal.] L. RAPHAEL GEISLER, 

Vice Consul of the United States of America. 

34 Exhibit “B.” 

Contract 

Between the firm of Briesen and Schrenk, 25 Broad Street, New 
York, on the one hand, and the Messrs. Jak. Robert Sigg-Fehr of 
Zurich in Zurich 2, Gartenstrasse 26, Gottfried Rudolf Baumann 
Kienast of Zurich in Stafa, and Edmund Gams of Zurich in Zurich 
1, Theatrestrasse 12 (hereinafter designated as the Firm) on the 
other hand Witnesseth: 

1. ) The firm hereby appoints the firm of Briesen and Schrenk as 
trustee to take possession of 12,825 shares of the stock of Locomotive 
Superheater Co. and directs that the firm of Briesen and Schrenk 
shall be recorded in the stock register of the corporation as owners of 
these shares. 

2. ) The firm of Briesen and Schrenk is authorized to appoint a 
sub-trustee for a portion of the stock mentioned under paragraph 
1.) hereof, but shall retain the right to vote thereon for itself. It 
may cause such sub-trustee to be recorded in the stock register of the 
corporation as owner. 

3. ) The firm of Briesen and Schrenk binds itself to take part in 
all general meetings of Locomotive Superheater and to execute its 
right to vote under the instructions of the firm. In the absence of 
special instructions from the firm, the firm of Briesen and Schrenk 
is authorized to act according to its own judgment. 

4. ) The firm of Briesen and Schrenk further obligates itself: 

а. ) To pay dividends on the aforementioned stock as received, to 
a New York Bank for account of the firm and according to its instruc¬ 
tions, and 

35 b.) Upon receipt of sufficient written notice of completion 
(gehorig vollzogene schriftliche Aufforderung) from the firm 

to transfer the shares of stock at any time to a person or firm desig¬ 
nated by the latter. 

«/ • 

Subject, however, to the limitation that until the firm produces 
proof to the firm of Briesen and Schrenk of the pavment in full of 
the purchase price for the shares of stock to the sellers, no disposi¬ 
tion of the stock in any way other than the above shall take place. 

•5.) The firm pledges itself to save harmless the firm of Briesen 
and Schrenk for all damages which that firm may suffer because of 
its assumption of this trust. 

б. ) The duties assumed by the firm of Briesen and Schrenk under 
paragraph 4.) (Subdivision a) will be imposed by that firm upon 
its sub-trustee, while the right to dispose of the stock shall remain 
with the firm of Briesen and Schrenk. 
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7. ) The obligations under paragraph 5.) are assumed by the firm, 
also, as against the sub-trustees to be appointed by the firm of Briesen 
and Schrenk. 

8. ) The firm will bear all expenses connected with this contract. 
9-) This contract has been executed in duplicate, Zurich, Novem¬ 
ber 8th, 1916. 

ROBERT SIGG. 

R. BAUMANN. 

ED. GAMS. 

The genuineness of the following signatures affixed in my presence 
of the Messrs.: 

1. Jak Robert Sigg-Fehr of Zurich, Gartenstrasse 26, in Zu¬ 
rich; 

36 2. Gottfried Rudolf Baumann-Kienast, of Zurich in Stafa; 

3. Edmund Gams of Theatrcstrasse 12, in Zurich. 

is certified herewith. 

Notariat Zurich (Altstadt). 

Zurich, November 8, 1916. 

0 Ea l.] A. BOLLER, 

Notary. 


Certified by the Chancellor of the Canton of Zurich, November 
8, 1916. 

t SEAL -] Dr. GEILINGER. 

Consulate General of the United States, 

Confederation of Switzerland, 

City of Zurich, ss: 

k*. Raphael Geisler, \ ice Consul of the United States of America, 
at Zurich, do hereby certify that Dr. Geilinger, whose name is sub¬ 
scribed to the paper hereunto annexed, was at the time of subscribing 
the same Substitute for the Chancellor of the State Chancery in and 
for the City of Canton at Zuerich, Republic of Switzerland, duly 
commissioned and that full faith and confidence are due to his acts 
as such. 


In testimony whereof, I have hereunto subscribed my name and 
affixed the seal of this Consulate General the /th day of November 
A. D. 1918. * ’ 

[seal.] L. RAPHAEL GEISLER, 

Vice Consul of the United States of America. 
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37 Exhibit “C.” 

Memorandum of Agreement. 

1) The Messrs. Jak. Robert Sigg-Fehr in Zurich Gottfried Rudolf 
Baumann-Kienast and Edmund Gams in Zurich 

and 

2) The Sehmidt’sche Heissdampf-Gesellsehaft m. b. H. Cassel, 
one party, 

and 

The Stock Corporation Leu & Co. in Zurich, another party, have 
duly made the following agreement. 

Art. I. 

The Schmidt’sche Heissdampf-Gesellsehaft m. b. H. has, pursuant 
to the contract of sale of November 8th, 1916, transferred to the three 
above named Zurich gentlemen, 12,825 shares of stock of Locomotive 
Superheater Co. New York and the three above named gentlemen 
have formed a firm to carry through this business pursuant to a part¬ 
nership agreement of November 8th, 1916. These two contracts 
(contract of sale and partnership agreement) form integral parts of 
the following agreement. 

Art. II. 

The three above named Zurich gentlemen as a firm obligate them¬ 
selves as against the corporation Leu & Co. to instruct their 
38 trustees in America to pay the dividends on the 12,825 shares 
of stock to the National City Bank, New York, for account of 
the corporation Leu dz Co. alter first deducting the compensation of 
such trustees and their representatives in the Board of Directors of 
Locomotive Superheater Co. This obligation shall not be cancelled 
or in any wise modified except with the agreement and consent of 
the corporation Leu & Co. 

The corporation Leu & Co. will place 1 % of the dividends received 
to the credit of the firm; if such 1% shall be calculated on dividends 
received before deducting the compensation of the American trus¬ 
tees and their representatives in the Board of Directors of Locomo¬ 
tive Superheater Co. 

The balance of the dividends received shall be retained by the cor¬ 
poration Leu & Co. in an account upon w’hich payment has been 
stopped in the name of the three above named Zurich gentlemen as 
a firm and the Schmidt’sche Heissdampf-Gesellsehaft m. b. H. in 
such manner that same may be disposed of only upon the joint order 
of the two parties named in this account, or upon the order of one 
holding powrer of attorney for the other. The firm shall be repre¬ 
sented through a managing member who is authorized to act for it 




23 


JAK. R. SIGG-FEHR ET AL. VS. FRANK WHITE, ETC. 

in its dealings with the corporation Leu & Co. in all matters and who 
may sign for the firm. 

Art. III. 

The corporation Leu & Co. assumes no liability for the collection 
of the dividends and is liable to the parties hereto only for the dis¬ 
tribution of such dividends and the accrued interest thereon accord¬ 
ing to Art. II of this contract. 

39 Art. IV. 

The corporation Leu & Co. will credit the dividends as received 
in Francs at the current rate of exchange and will allow interest 
thereon at the same rate as is fixed from time to time by the Union of 
Zurich Credit institutions for The District of Zurich on accounts sub¬ 
ject to check. 

The two parties to the contract of sale are entitled jointly to make 
any stipulations regarding the investment of the sums provided for 
herein. 

Art. V. 

The corporation, Leu & Co. shall receive a commission of 1/8% 
of the amounts of dividends received. 

Art. VI. 

This contract shall be governed by the Swiss Law and the parties 
chose the City of Zurich as the place of performance. 

Art. VII. 

This contract is executed in triplicate and one executed copy has 
been delivered to each contracting party. 

Zurich, November 8, 1916. 

AKTIENGESELLSCHAFT LEU & CO 

DIETLER. 

HUBER. 

ROBERT SIGG. 

R. BAUMANN. 

ED. GAMS. 

SCHMIDT’SCHE REISSDAMPF-GESELL- 
SCHAFT. 

Dr. J. EGGERS. 

REUTZSCH. 
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40 Exhibit “D.” 

Partnership Agreement. 

I. 

The Messrs. Jak. Robert Sigg-Fehr of Zurich in Zurich 2 Garten- 
strasse 26, Gottfried—Rudolf Baumann-Kienast of Zurich in Stafa, 
and Edmund Gains of Zurich in Zurich 1, Theatrestrasse 12 have 
united themselves in a copartnership. 

Its purpose is to acquire 12,825 shares of the capital stock of Loco¬ 
motive Superheater Co. of New York, pursuant to a contract of sale of 
November 8, 1916, which contract, together with the trust agreements 
belonging theieto, forms a part of this agreement. Changes regard¬ 
ing its purpose and scope are excluded. 

II. 

Regarding the dividends accruing after January 1st, 1917 to the 
members of the firm in equal parts, reference is made to the contract 
of sale and to the trust agreements. 

III. 

The business of the firm shall be conducted solely by the partner 
Edmund Gams. r 

IV. 

Should a partner die, his heirs shall enter the firm. Their inter¬ 
ests, however, shall be taken care of solely through the corporation 
Leu & Co. in Zurich. Should the managing partner die, the 
41 carrying on of its business shall be entrusted to one of the 
surviving partners or to the corporation Leu & Co. 

V. 

If one of the partners or his heirs become bankrupt the remaining 
partners shall have the right to assume his rights and liabilities. 

VI. 

This firm may not be dissolved during the running of the con¬ 
tract of sale mentioned in Paragraph II. 

VII. 

Upon completion of the purpose for which this firm is formed, 
the shares of stock shall, after full payment of the purchase price, be 
divided among the partners in equal parts. 
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VIII. 


the Hquidatkm ° f dissolution > the managing partner shall conduct 
Zurich, November 8th, 1916. 

ROBERT SIGG. 

R. BAUMANN. 
ED. GAMS. 


42 


Exhibit “E.” 


Schmidt’sche Heissdampf-Gesellschaft m. 

shohe. 


Locomotive Superheater Co., 
30 Church Street, 

New York: 


b. H. Cassell-Wilhelm- 
November 8, 1916. 


We request you herewith to transfer from our stock holdings in 
ymir Smely 6,0 to shares of stock to Messrs. Briesen & Sehrenk, 26 

firrri ' lee ! ^ ew ^ or ^ or *° a person or firm designated by that 


For this assignment, we assume that the same obligations as 
against you which we assumed in our writing of September 10 1914 
With respect, ’ 

SCHMIDT’SCHE HEISSDAMPF-GESELL¬ 
SCHAFT. 

Dr. F. EGGERS. 

REUTZSCH. 


The genuineness of the signature of the firm of Schmidt’sche 
Heissdampf-Gesellschaft m Cassel Wilhelmshohe and of the ^na¬ 
tures of the managing partner, Messrs. Dr. ing Juilius Eggers and 
ranz Reutzsch, both in Cassel-W ilhelmshohe is certified after estab¬ 
lishing the identity and after inspection of an extract from the Amss- 
gencht (Court). 

Cassel, Zurich, November 8, 1916. 

Notariat Zurich (Alstadt). 

A. BOLLER, 

Notary. 

Zurich ^ b ' V the Secretary of the Chancellery of the Canton of 


(Seals.) 

(Consular certificate.) 


4—3857a 
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43 Exhibit “F.” 

Alien Property Custodian. 
Notice of Claim. 


To Thomas W. Miller, 

Alien Property Custodian, 

Washington, D. C.: 

The undersigned. Jak. Robert Sigg Fehr, Gottfried Rudolph Bail- 
mann-Kienast and Edmund Gams, individually and as a copartner¬ 
ship organized under the laws of the Confederation of Switzerland, 
hereby give notice of claim as follows: 

1. Names of claimants: 

Jak. Robert Sigg Fehr, Gottfried Rudolph Baumann-Kienast and 
Edmund Gams, individually and as a copartnership organized under 
the laws of the Confederation of Switzerland. 

2. Address of claimants: 

Zurich, Switzerland. 

Post office address in the United States: Care of Lvttleton Fox, 
Esq., 120 Broadway, New York City. 

3. Name of enemy involved: 

Schmidt’sehe Heissdampf-Gesellschaft, a German corporation. 

4. Residence or last known address of enemy: 

Cassel, Germany. 

5. Name of any other persons known to claimants who have inter¬ 
est whatever in within claim: 

None. 

44 6. 

7. (a) The property was conveyed, transferred, assigned 
or delivered to Alien Property Custodian by: 

Arthur von Briesen. 

Fritz von Briesen. 

Hans von Briesen. 

Otto von Schrenk. 

Address: No. 25 Broad Street, New York City, N. Y. 
and also by: 

Locomotive Superheater Company, 

Address: No. 50 Church Street, New York City, N. Y. 

( b) The following is an accurate description of the property 
affected by this notice of claim: 

Twelve thousand eight hundred twenty-five (12,825) shares of the 
capital stock of Locomotive Superheater Company, a Delaware corpo¬ 
ration, together with all dividends or other payments or distributions 
made by said corporation on account of or in respect of said shares of 
stock, from January 1, 1917, which shares of stock were seized or at¬ 
tempted to be seized by the Alien Property Custodian as the property 
of said Schmidt'sche Heissdampf-Gesellschaft, an enemy. Said 
shares of stock being twelve thousand eight hundred twenty-five 
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(12,825) out of a total of thirteen thousand four hundred ninety 
(13,490) shares, heretofore represented by certificate number 134, 
issued by said Locomotive Superheater Company. 

45 Also United States Liberty Bonds of the par value of four 
hundred eighty-nine thousand dollars ($489,000), together 

with a certain sum in cash, to wit, thirty-six thousand eight hundred 
thirty and 39/100 dollars ($36,830.39) heretofore delivered and 
paid to the Alien Property Custodian by the partnership of Briesen & 
Schrenk, of New York City, which Liberty Boonds and cash repre¬ 
sented dividends of twelve thousand eight hundred twenty-five (12,- 
825) shares of stock. 

Or if said shares of stock, or any part thereof, have been sold so as 
to divest the undersigned of title or right to claim the same, then this 
notice of claim applies to the purchase money paid for said shares of 
stock. 

8. The nature of the claim, notice of which is hereby given is as 
follows: 

The said twelve thousand eight hundred twenty-five (12,825) 
shares of stock were purchased by the undersigned claimants from 
Schmidt’sche Heissdampf-Gesellschaft, the owner thereof, on or 
about November 8, 1916, and the said shares of stock and dividends, 
distributions and accumulations thereon and thereto, subsequent to 
January 1, 1917, belonged to and were the property of the under¬ 
signed, and not an enemv or ally of an enemy at the time the Alien 
Property Custodian seized or attempted to seize the same and required 
that the same be transferred, assigned, delivered and paid over to 
him. 

The undersigned claimants represent and allege that they, and 
and none of them, are not and never have been an enemy or 

46 ally or an enemy within the purview of the “Trading with 
the Enemy” Act and its amendments; that no person or per¬ 
sons whatsoever, except as above stated, have any interest or any lien 
upon the proceeds of the claim set forth in the within notice; that 
this notice is not filed in collusion with any enemy or ally of enemy, 
or any other person or persons, for the purpose of avoiding the terms 
and provisions of the “Trading with the Enemy” act; that the claim 
herein referred to is in all respects bona fide and that there are no set¬ 
offs, counterclaims or defenses except as herein stated. 

Dated, April 14th, 1921. 

JAK. ROBERT SIGG FEHR, 
GOTTFRIED RUDOLPH BAUMANN- 
KIENAST, 

EDMUND GAMS, 

Individually and as a Copartnership 
Organized under the Laws of the 
Confederation of Switzerland, 
ByLYTTLETON FOX, 

A ttorney-in-F act. 
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State of New York, 

County of New York, ss: 

I swear (or affirm) that I am the duly authorized attorney-in-fact 
for the above named and described claimants; that I am duly author¬ 
ized for and on their behalf to execute the foregoing claim; that I 
have been informed concerning the facts above set forth and that ac¬ 
cording to the best of my knowledge, information and belief the facts 
above set forth are true as herein stated. 

LYTTLETON FOX. 

Subscribed and sworn to before me this 14th day of April, 1921. 


47 Affidavit. 

Filed December 8, 1921. 

******* 

District of Columbia, ss: 

Lyttleton Fox, being duly sworn, deposes and says: 

That he is a member of ‘the Bar of the District of Columbia, and 
of the State of New York, and a member of the firm of O’Brien, 
Boardman, Parker & Fox, attorneys at law practicing in the City of 
New York and having an office at No. 120 Broadway therein. That 
he is also the attorney in fact of the complainants herein. 

That his firm were retained as attorneys for the complainants in 
the latter part of January or the beginning of February, 1919, by 
His Excellency, Hans Sulzer, then Minister of Switzerland to’the 
I nited States. The reason why the retainer was arranged by Mr. 
Sulzer was because the Swiss Government was then, and still is, 
actively interested in asserting, on behalf of its nationals, the com¬ 
plainants, the claim which is the basis of this suit. The Hon A 
Mitchell Palmer was the Alien Property Custodian at that time. 

The original attempted seizure of the stock and other property of 
the complainants, sought to be recovered in this suit, was made by a 
series of demands of the Custodian, served at intervals from August 

ea rly part of 1919. Immediately upon being advised 
of this action on the part of the Custodian, and in October 1918 
the complainants, who are all residents of Zurich, Switzerland, laid 
all of the facts in respect to their claim before the Political Depart- 
ment of the Bundesrat of the Swiss Confederation, which is the 
foreign office of the Swiss Government, with the request that said 
Govern nient take up the claim with the Government of the United 
States. The Political Department of the Bundesrat thereupon com- 
mumeated the facts to the Swiss Minister in Washington At that 
time the Hon Francis P. Garvan was Director of the Bureau of 
Investigation of the Alien Property Custodian’s office, in New York, 
and Bradley W . Palmer, Esq., was one of the Custodian’s counsel 
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and was advising him especially with respect to the transac¬ 
tions which led to this suit. Various conferences were ae- 
cordingly had between deponent (representing complainants) 
and Mr. Garvan and Mr. Bradley Palmer, and on April 14th, 1919, 
the Minister of Switzerland, accompanied by Judge Morgan J.’ 
O’Brien of deponent’s firm, and deponent, conferred with Hon 
Prank Polk, then Acting Secretary of State of the United States, 
with respect to the claim. On April 23rd, 1919, the facts with re¬ 
spect to the claim were submitted to Mr. Polk, at his request, in 
wnting, by a letter, copy of which is hereto annexed, marked Exhibit 
. er with a complete file of all the documents in the case, 
as listed in the said letter. Some days later the Secretary of State 
informed deponent’s firm that he had been advised by one of the 
solicitors of the State Department that until complainants had en¬ 
deavored to obtain possession of their property by the procedure 
laid down in Section 9 of the “Trading with Enemy Act,” the State 
Department would not move in the matter, and he suggested that 
we interview Solicitor Woolsey upon the subject. The interview 
was had and resulted in complainants’ counsel being advised by 
Mr. \\ oolsey that the State Department could offer no relief in the 
matter, and that complainants would have to seek redress through 

fan a * mi F ht be afforded by law. Under date of June 

, J 91 V > he Minister of Switzerland addressed to the Secretary 
of State of the United States a communication asking for certain 
facts in respect to the seizure of complainants’ property, and in 
reply received a communication dated October 27th, 1919, a codv 
of which is hereto annexed, marked Exhibit “B.” 

krom Exhibit “B” it will be observed that tiie attempted sale of 
complainants’ shares of the stock of Locomotive Superheater 
Company by the Alien Property Custodian to the Director 

9 o , ioi e o C mu , ailr 9 ads - I s stated to have been made on January 
j.j > ; J1) - The transfer of those shares to the purported vendee 
did not occur howevc_r until February 18th, 1919, said shares being 
included m the 14,1,8 shares for which certificate No. 487 of the 
Superheater Company was, on that date, issued in the name of the 
Director General of Railroads. 

Deponent was afterward informed by the said Bradley W. Palmer 
and believes, that this transaction was preceded bv a writing nur- 
porting to be a contract between the Director General of Railroads 
and the Alien Property Custodian, providing that the one was to 
purchase and the other to sell the said shares, and for the terms of 
payment. Deponent believes that said contract was attempted to be 
entered into on or about said date of January 23rd, 1919 so that 
there was apparently an interval, during which the transaction was 
incomplete, between said date and February 18th, 1919 when a new 
certificate was issued m the purchaser’s name, and part payment 
made upon the purchase price. It was during this interval that 
deponents firm was retained, as already stated, by complainants 
and deponent immediately (on February 5th, 1919) began a series 
Cf conferences with Mr. Bradley W. Palmer and with Mr Garvan 
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in which they were apprised that complainants claimed said shares 
and claimed they were unlawfully seized, and demand was made for 
their return. Neither at said conference nor otherwise, were de¬ 
ponent or complainants, or any one representing them,’ apprised, 
dining said intei\al, ol the fact that the so-called sale transaction 
had been arranged and was then actually in process of performance. 

On the contrary, the existence oHhe pending transaction was 
o0 carefully concealed from complainants’ representatives. 

Shortly prior to the date upon which the actual delivery of 
the stock was made, Mr. Palmer, who was engaged in advising the 
Custodian in reference to it, stated to deponent that the Custodian 
was about to take some action with reference to the stock which com¬ 
plainants might regard as “drastic;” that he, Mr. Palmer, was not at 
liberty to disclose to deponent what that action would be, but that 
he would soon be in a position to inform deponent of it and would 
do so, a promise which, after the transaction had been consum- 
mated, Mr. Palmer kept, thus apprising complainants’ counsel for 
the first time that the sale, or attempted sale, of the stock had been 
made to the Director General of Railroads. No notice of said sale 
was given to complainants nor any one representing them, nor was 
any advertisement or public announcement of the intended'sale ever 
made, nor any bids invited, nor, as deponent is informed and verily 
believes, were any otters of private sale, excepting the offer of the 
Director General of Railroads, ever sought. 

The grossly inadequate price of $200 per share at which the 
attempted sale was made, was fixed, as deponent is informed and 
x only believes, without any appraisal and without anv reference to 
the then condition ot the Superheater Companv, its finances and 
prospects, or to the fair market value of the stock. On the eontrarv, 
as deponent was informed by Mr. Palmer, the price was fixed bv the 
mere adoption of the same price at which complainants had pur¬ 
chased said stock from Schmidt’sche Heissdampf-Gesellschaft with- 
out taking mto consideration the fact (appearing more particularly 
in the affidavit of the three complainants, hereto annexed, marked 
nxIn bit C ) that when complainants made their purchase 
ol they conceived that the price which they were agreeing to 
pay was below what the stock was worth and that complain- 
ants were, m fact, induced to make the purchase partlv bv the belief 
that they were acquiring a great bargain. In substantiation of the 
assertion that the stock was worth much more than $200 per share 
deponent draws attention to the subsequent pretended sale of said 
s ock )y the■ Rector General of Railroads, consummated on or about 
January 10th, 1921, on which occasion the price paid was $248 per 
share,—an advance of $48 per share over the price fixed in the pre¬ 
tended sale by the Custodian. From annual statements of the Super- 
riniPonipanv in deponent’s possession it appears that at the end 
°f 1 ess than t'' 0 months after complainants made their pur- 

°J t ^ le Superheater Company amounted to $5,124,- 
446.22; that at the end of the year 1918, onlv a month and a half 
prior to the attempted sale by the Custodian, the assets had nearly 
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doubled and then amounted to $9,722,518.72; and that during the 
same interval the book value of the stock, according to the Com¬ 
pany s own calculations, had increased by about $80 per share. 

Although the pretended sale of said stock by the Director General 
ot Kail roads to private parties was not finally consummated until 

the snbL V^f’,r 921 ’- thC intention to make said sale began to be 
the subject of discussion among representatives of the United States 

Government within a very short time after the deliverv of the stock 

by the Custodian to the Director General. Shortly after the Director 

General received the stock, Mr. Bradley Palmer, who had had chief 

dav of t v a ‘ 919 SaC ‘T’ " ent ,'° Euro P e \ He returned on the 23rd 
ay of July 1919 and was interviewed by deponent on the same 

day he landed in this country. In that interview he re- 
2 quested deponent to write him in such a way as to bring the 
matter formally up for discussion, with the result that de¬ 
ponent did write him a letter, dated July 24th, 1919 copy of which 

1 »»• r, rk ' d *?¥• " d / . h. wa'ij 

ft i? 1 } c °py of h,s . reply » hereto annexed, marked 

iv\ libit E. From that time on, in the discussions which deponent 
had from time to time with Mr. Palmer, and such other peraons 
representing the Custodian or the Director General a« deponent 
inteiviewed, the Government’s representatives always spoke of the 
sale of the stock by the Director General as being something which 

?fr£ 

t to be a fact that the attempted sale by the Custodian to the 

the idea antob^o? 

derived by Z 5 

CiSian ' and bv b y * he 

53 seizure Se'SSlff^r«iS5 wltf,hemlock* $489 000* o? 

represented^dicddends^then^amimula^l ^iif the ^in^a ^ 

Company d'e su^’o^.ll^VjS^repri^nhng^iWdTnd^ 6 ^^ 61 ^^ 9 ^ 
seizure of the stock the Custodian received by wav of (hvidpn!t! ^ 
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Director General, between the time of his attempted acquisition of 
the stock and his attempted sale thereof, received several hundred 
thousand dollars from the Company by way of dividends in the reg¬ 
ular course (the exact amount of said dividends being unknown to 
deponent), so that from the time of the acquisition of the stock by 
complainants until the time of the attempted final sale thereof by 
the Director General, complainants have been deprived of consid¬ 
erably more than a million dollars of income from their property. 

At no time, either in the discussions had by deponent and by the 
Minister of Switzerland with the Custodian, or his representatives, or 
with persons representing the State Department, has any serious rea¬ 
son ever been advanced for the making of the seizure, excepting a 
mere suspicion based, so far as deponent has ever been able to learn, 
upon nothing excepting the form and character of the transaction as 
evidenced by the contracts and writings executed at the time of the 
sale, dated November 8th, 1916, and attached to the bill herein, such 
suspicion being to the effect that the sale was not a bona fide 

54 one or was coupled with a mental reservation or intention on 
the part of the vendees to return the stock to the Germans 

some time in the future. 

Deponent has repeatedly offered to give the Custodian, or his rep¬ 
resentatives, any information which might be desired and which 
would tend to cast light upon the transaction, whether obtainable 
either in Europe or in this country, but has never been requested to 
supply anything further in the way of information than the Govern¬ 
ment already had at the time when deponent’s firm were retained by 
the Minister of Switzerland for the complainants. 

All of the documents, annexed to the bill, signed by the complain¬ 
ants and the German vendors at the time of the sale on November 
8th, 1916, were supplied voluntarily to the United States Govern¬ 
ment by complainants, without any request for them ever being 
made, being transmitted originally, at complainants’ request, by the 
Swiss Foreign Office to the Minister of Switzerland in Washington 
and by him to the United States Government shortly after the seizure 
of the stock, namely, in the month of November, 1918. In addition, 
complainants supplied, at the same time and through the same chan¬ 
nels, to the United States Government a statement of facts of the 
transaction, prepared by their Swiss attorney, Dr. F. Fick, copy of 
which is hereto annexed, marked Exhibit “F.” Prior to that, and in 
August, 1918, two of the complainants, namely, Mr. Sigg-Fehv and 
Mr. Gams, called upon J. C. McNally, Esq., the American Vice-Con¬ 
sul then in charge of the Consulate at Zurich, and explained the 
whole transaction of purchase in detail. The third complainant, Mr. 
Baumann-Kienast, did not call upon the Vice-Consul because the 
latter, having interviewed the first two, decided that as they 

55 had made “full statements” concerning the sale in question, 
“which have been in no way contradictory,” he did not care 

to see Mr. Baumann-Kienast. After that interview Mr. McNally 
wrote, on August 19th, 1918, to the Hon. Pleasant A. Atovall, Amer¬ 
ican Minister at Berne, a letter, of which copy is hereto annexed 
marked Exhibit “G.” 
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It will be observed that as a result of Mr. McNally’s investigation, 
conducted at first hand and in the home city of complainants, the 
most extreme charge he was able to make against the bona fides of 
the transaction was as follows: 

“In my opinion, the arrangement in connection with the payment 
of the purchasing price might lead to believe that the sale of the stock 
of the Locomotive Superheater Company owned by the Schmidt'sche 
Heissdampf-Gesellschaft is, in spite of the existing contracts only a 
feigned transaction.” 

The contract of sale, Exhibit “A” to the bill, provided that pay¬ 
ment of the purchase price should be made by the complainants to 
the Germans “six months after the conclusion of peace between the 
German Empire and those states now at war with it, as well as those 
who may hereafter enter the World War against it.” By reason of 
this provision the German Company wrote to the complainants under 
date of July 12th, 1919, notifying them that it, the German Com¬ 
pany, would expect to be paid six months after the signing of the 
Versailles Treaty (June 28th, 1919), namely, on December 28th, 
1919. To this the complainants replied, drawing attention to the 
fact that all of the belligerents, including America, had not ralified 
the Versailles Treaty, but only part of them, and taking the position 
that until all had ratified the six months period would not begin to 
run. These letters were the beginning of a prolonged con- 
56 troversy upon this point between the German Company and 
the complainants. Several more letters upon the subject were 
exchanged, and each of the parties called upon their attorneys for 
advice and written opinions. Translations of the letters and opinions 
are hereto annexed, marked Exhibits “H” to “O,” inclusive. 

The transaction of purchase of November 8th, 1916, from the 
Germans to the complainants, was concluded, so far as complainants 
were concerned, under the legal advice of Dr. F. Fick of Zurich, one 
of the most distinguished lawyers in Switzerland. Dr. Fick is Presi¬ 
dent of the Bar Association of Zurich, a Director of the Swiss Bar 
Association, and a widely known writer on legal subjects. Dr. Fick 
called into consultation another distinguished lawyer, Emil Hugh 
of Berne, confidential advisor to the American Legation in that city. 
Mr. Hiigli subsequently reduced his opinion to writing and a copy 
thereof is hereto annexed, marked Exhibit “P.” After the seizure 
by the Custodian Dr. Fick called into consultation still another dis¬ 
tinguished Swiss lawyer, Prof. Eugene Borel of Geneva, in order to 
supply Dr. Borel’s opinion to the Minister of Switzerland in Wash¬ 
ington, for submission by the latter to the United States authorities. 
A copy of Prof. Borel’s opinion is hereto annexed, marked Exhibit 
“Q,” Dr. Fick’s views as to the legality of the sale transaction are 
further expressed in an affidavit of Henry Escher, Jr., legal advisor 
to the Swiss Legation for the State of New York, and counsel to the 
Swiss Consuls at the ports of New York and Philadelphia, v ho went 
to Switzerland to examine into the circumstances of the purchase by 
the complainants, and who talked in Zurich with Dr. Fick and ob- 
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tained from him an oral expression of his views. A copy of 
said affidavit is hereto annexed, marked Exhibit “11.” All of 
these gentlemen were unanimous in the opinion that the trans¬ 
action of November 8th, 1916, resulted in an absolute sale of the 
shares by the German Company to the complainants, in pncsenti, 
and resulted in the instant transfer of the title of the said shares to 
the complainants on November 8th, 1916. 

As a result of the seizure, the complainants now find themselves in 
as hazardous a situation as it is possible to conceive. They have been 
advised by their counsel in Switzerland that even if their contention 
that the six months period under the sale contract does not begin 
to run until the ratification of the Peace Treaty between Germany 
and the United States, they will certainly have to pay the purchase 
price to Schmidt’sche Heissdampf-Gesellschaft at the end of that 
period, and that the acts of the Alien Property Custodian in seizing 
the shares will constitute no defense whatever to an action bv the 
German Company in the Swiss Courts for the recoverv of the pur- 
chase price. (See Exhibits “M” and “R” hereto attached.) Since 
the exchange of correspondence between the complainants and the 
Schmidt sche Heissdampf-Gesellschaft, on the subject of the time 
when the six months period begins to run (Exhibits “H” to “0” 
inclusive) the Schmidt’sche Heissdampf-Gesellschaft has actually 
begun an action in the Swiss courts for the recovery of the purchase 
price. That action was begun in the Court of the Justice of the 
Peace at Zurich, which is a court of appropriate jurisdiction It 
came up for hearing on February 22nd, 1921. Fr. Fick being of 
the opinion that his clients had no defense, he advised them to 
negotiate a settlement upon the basis of an immediate partial pay¬ 
ment in cash and an agreement to postpone the date of com- 
5S plete payment. Such an agreement was made on April 6th, 
1»)21, and was, in substance, to the effect that the complain¬ 
ants should pay Schmidt’sche Heissdampf-Gesellschaft 1.000,000 
Swiss francs in cash not later than April 12th, 1921, the payment 
of the balance to be secured by the deposit of good Swiss securities, 
and to be made within one month after the entry of final judgment 
in this present suit. Said agreement further provided that interest 
at six per cent should begin to run on the balance of the debt six 
months after the ratification of the Peace Treaty between the United 
States and Germany. A translation of saicl contract is hereto 
annexed, marked Exhibit “S.” The cash payment of 1.000.000 
francs has actually been made. 

It appears, therefore, that if complainants are unsuccessful in this 
9uit they will be left in a ruinous situation, for they will have to 
pay upwards of $2,565,000 to the Schmidt’sche Heissdampf- 
Gesellschaft, plus the other great expenses to which they have been 
subjected as the result of the seizure, without ever receiving any¬ 
thing to show for it. And this, although they are citizens of a 
neutral and friendly nation and entitled, under the treaties between 
Switzerland and the United States, to the same privileges and im¬ 
munities in a transaction of this kind as American citizens. 

Unless the money and Liberty Bonds which came into the hands 
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of the defendant Frank White, Treasurer of the United States, as a 
result of this transaction, are kept intact and not mingled with other 
funds, or otherwise disposed of, during the pendency of this action, 
the complainants will be deprived of their relief. 

Deponent has made personal inquiry from the officials in the 
office of the Treasurer of the United States, and the office of 
Or) the Director General of Railroads, having the matter in 
charge, and has been informed bv them and verily believes 
that the fund arising from and representing the 12,825 shares of 
stock hereinbefore mentioned and described in the bill herein is 
held in a separate and segregated account and identified by a special 
designation which shows the source of such fund. 

Deponent verily believes that defendants Frank White and James 
C. Davis, both individually and as Treasurer of the United States 
and Director General of Railroads respectively, unless restrained by 
order of this Court will commingle said fund with other sums of 
money held by them or will transfer, pay out or otherwise dispose of 
same so that it cannot be traced or identified will be placed beyond 
the reach of complainants; and that if such should happen and the 
said sum of $3,180,600 above mentioned and described in the bill 
of complaint, together with the additional sum or sums of money 
received by way of dividends or otherwise upon the said 12,825 
shares of stock by said defendants or either of them or any predecessor 
in office of either of them should be so placed beyond the reach of 
complainant they would suffer immediate and irreparable injury, 
loss and damage. 

LYTTLETON FOX. 


Sworn to me before me this 8th day of December, 1921. 

[seal.] THEODORE L. COGSWELL, 

Notary Public, D. C. 


60 Exhibit “A.” 

Hon. Frank Polk, 

Acting Secretary of State, 
Washington, D. C. 


April 23, 1919. 


Re Locomotive Superheater Co. 

Dear Sir: 

My firm has been retained bv His Excellency, the Swiss Minister, 
on behalf of Messrs. Jak. Robert Sigg-Fehr, Gottfried Rudolf 
Baumann-Kienast and Edmund Gams, all Swiss citizens, in respect 
to their ownership of 12,825 shares of the capital stock of Locomotive 
Superheater Company of New York, together with certain accrued 
dividends thereon. 

These shares were formerly owned by the Schmidt’sche Heiss- 
dampf-Gesellsehaft m. b. H. of Cassel-Wilhelmshohe, now an alien 
enemy, which on November 8th, 1916, sold and delivered them to 
our clients for $200 per share, or a total consideration of $2,565,000. 
Our clients, as part of the agreement of sale, transferred the owner- 
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ship thereof to Messrs. Briesen & Shrenk, a law firm of New York 
City, as Trustee for the purchasers pending completion of the pay¬ 
ment of the purchase price. Theerafter and shortly prior to Sep¬ 
tember 6th, 1918, the Alien Property Custodian made demand upon 
the Locomotive Superheater Company for cancellation of the stock 
certificates representing the stock held by the Trustees and for the 
issuance of a new certificate therefor to him, which was accordingly 
done. At or about the same time the Alien Property Custodian seized 
several hundred thousand dollars of accrued dividends which 

61 had been declared and paid in respect to the shares in question 
subsequent to the sale. 

According to information given by Mr. Bradley Palmer, counsel 
to the Alien Property Custodian, to my partner, Mr. Lyttleton Fox, 
the Government’s motive for taking this action was the suspicion or 
belief that the sale was not bona fide, and that the title to the 
shares in fact remained in, or was intended to revert, after the war, 
to the Schmidt’sche Heissdampf-Gesellschaft. According to informa¬ 
tion from the same source, the Alien Property Custodian, in February 
of this year, went throught the form of selling said shares to the 
United States, or to the United States Railroad Administration, for 
the price of $200 per share, said sale being made without public 
advertisement or notice to our clients and without anv invitation 
for bids. 

For vour information I hand you herewith the following en¬ 
closures, which will, for present purposes, sufficiently inform you 
as to the facts: 

1. Copy of translation of statement of facts made by Fr. Fick. 
Dr. A. Sclrweizer and Pr. R. Meyer-Wild, the attorneys,^ in Switzer¬ 
land, of our clients. This statement was prepared in Switzerland 
for the information of such counsel as our clients should ultimately 
employ here. It contains reference to seven enclosures other than 
those handed you herewith, which enclosures are not sent you for the 
reason that it seemed unnecessary, as not adding to the story, but 
they will be forthcoming at any time if you so desire. 

2. Copy of translation of agreement of sale between Schmidt’sche 
Heissdampf-Gesellschaft and the purchasers, dated November 8th 
1916. 

3. Copy of translation of partnership agreement whereby the 

three purchasers constituted themselves partners for the pur- 

62 pose of the subject matter of the sale, dated November 8th 
1916. 

4. Copy of translation of agreement between the three purchasers, 
the seller and Leu & Co., of Zurich, relative to the disposition of 
dividends from the stock pending the completion of the payment of 
the purchase price, dated November 8th, 1916. 

5. Copy of translation of trust agreement between the three 
purchasers and Messrs. Briesen & Schrenk constituting the latter 
trustees of the shares pending the completion of the payment of 
the purchase price, dated November 8th, 1916. 

6. Copy of translation of writing signed by the seller and addressed 
to the Locomotive Superheater Co., authorizing and requesting the 
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latter to transfer to the trustees. Messrs. Briesen & Schrenk, such 
shares of the stock, the subject of the sale, as did not already stand 
m the name of said Briesen & Schrenk, so as to invest the latter 
with the ownership, as trustees for the purchasers, of the entire 12 - 
825 shares sold. 

7. Copy of extract from letter of September 6th, 1918, from A. 
Mitchell Palmer, Alien Property Custodian, to Otto von Schrenk 
one of the trustees. 

8. Copy of translation of opinion of E. Hugh, an attorney of 
Berne, confidential adviser of the American Legation, dated Novem¬ 
ber 14th, 1918, relative to the legality of the transaction under Swiss 
law. 

The foregoing will, I believe, put you in complete possession of the 
facts so far as at present developed. 

On April 15th, 1919, Messrs. Briesen & Schrenk handed me a 
retter from James H. Turner, representative of the War Trade Board, 
in the United States Legation at Berne, dated March 24th’ 
63 1919, stating that he was sending, on the same day, to the 

Alien Property Custodian at Washington, two expert opinions 
written by two prominent lawyers in Switzerland in reference to the 
ownership of the stock. I have not received copies of these opinions, 
but you vill no doubt wish to obtain from the Alien Property Cus¬ 
todian copies for your own examination, and I would be obliged if 
you would, at the same time, see that copies are forwarded to me. 

The position of our clients is that, being citizens of Switzerland, 
a neutral country, both the seizure and sale of the stock, and the 
seizure of the dividends paid thereon, were illegal. We may not, 
of course, be fully advised as to the data which prompted the Govern¬ 
ment to take this step, but Mr. Bradley Palmer in his conversations 
with Mr Fox seemed quite willing to state with frankness the posi¬ 
tion of the Government, and Mr. Fox gathered the impression, which 
nothing has since been forthcoming to modify, that the Government 
has acted upon nothing, or substantially nothing, outside of the 
record presented by the enclosures herewith, basing its action upon 
suspicions engendered by the fact, that, according to the terms of 
sale the purchase price was not to be paid until six months after the 
conclusion of peace and the further fact that Mr. Gams, who is an 
engineer, was, or had previously been, associated in some capacity 
with the Schmidt’sche Heissdampf-Gesellsehaft. The government 
apparently considered these facts to be indicia of fraud, regardless of 
the circumstance that they are consistent with an honest purpose as 
well as a dishonest one, and that hence no fraud can be legally pre¬ 
sumed. For instance, in respect to the arrangement for deferred 
payment, it appears on the face of the papers, and our clients aver, 
that the reason for it was that the British Government had 
64 impounded the original certificate representing the stock, and 
so there was a muniment of title which could not be deliv¬ 
ered to the purchasers until after the conclusion of the war and 
which, so long as undelivered, would never cease to suggest the pos¬ 
sibility of lawsuits. The same may be said with respect to the per- 
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sonal relations of Gams with the seller, for the fact that he was or had 
been connected with the seller did not, without anything further, 
necessarily lead to the conclusion that he was acting for German 
interests, any more than the fact of his being a Swiss citizen neces¬ 
sarily led to the opposite conclusion. 

The Swiss citizenship of our clients is unquestionable. The legal 
conclusion that on November 8th, 1916, long before the United 
States entered the war, title to the stock actually passed to the pur¬ 
chasers (regardless of the payment of the purchase price) is unques¬ 
tionable excepting upon the single ground of mala fides. It appears 
to be likewise unquestionable that, title having passed to them, the 
Swiss citizens would be liable for the purchase price in a suit insti¬ 
tuted by the seller. Nor can the Swiss, under the circumstances, 
obtain any protection as against the sellers from the provisions of the 
Trading with the Enemy Act. 

The sale by the Alien Property Custodian to the United States 
or to the L nited States Railroad Administration is, in essence, a sale 
by the Government to itself and, as such, if the seizure which pre¬ 
ceded it is illegal, the sale is in itself illegal, and the vendee would 
not be entitled to such protection as the Trading with the Enemy 
Act purports to extend to any vendee other than the United States. 
Moreover, the price at which the sale was made was apparently 
grossly inadequate. 

65 The question of the bona fides of the Side lies at the root 

of the whole matter. So far as I can see the whole transac¬ 
tion is, upon its face, in every respect valid and in order, and the 
purchasers are entitled to the resultant presumption of regularity in 
regard to it. Perhaps I need not add that if I did not myself believe 
it to be regular. I would not be espousing their cause." No matter 
by what method this issue of bona fides is raised and determined, 
it seems to me that it will eventually devolve upon the Government, 
in order to maintain its present position, to assume the burden of 
showing mala fides. 

It is this last circumstance which impelled me to go with the 
Swiss Minister and bring the matter to your attention on my visit 
to M ashington last week. Our clients, being neutrals, originally 
presented this matter through their attorneys to the Political De¬ 
partment of the Bundesrat of the Swiss Confederation, with the re¬ 
quest that it be brought to the attention of His Excellency, the Swiss 
Minister in Washington, having no doubt in mind that by present¬ 
ing the matter through this quarter it might be adjusted through 
the medium of full and plain statements of the facts to you, or 
to such departments of the Government as you should call into 
the matter, without making it necessary for the purchasers to resort 
to the prolonged and expensive processes of litigation. I conceive 
that they were wise in taking this view, and I agree in it not only 
because they are entitled to such consideration as should be accorded 
to citizens of a neutral country, at least until such time as there is 
some proof of mala fides, but also because we ourselves, acting as 
their advisors, are loath to raise the question by judicial proceed- 
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ings against the United States unless we are unable to obtain a de¬ 
termination of it by the present course. 

G6 I would request, therefore, that you be good enough to 

give the matter your attention with a view to advising us as 
to the present attitude of the Government, both with respect to the 
stand it intends to take in the matter and, if not in agreement with 
our position, the procedure which had best be followed to reach a 
speedy determination of it. 

I would be glad to be advised of the exact amount of accrued 
dividends now in the hands of the Alien Property Custodian, and 
also as to whether the purchaser was the United States or the United 
States Railroad Administration, and as to whether the purchase 
price of $200 per share has been actually paid to the Alien Property 
Custodian. J 


Very sincerely yours, 


MORGAN J. O’BRIEN. 


Exhibit “B.” 


Sir: 


October 27, 1919. 


Referring to your notes of June 16 and October 3, 1919, concern¬ 
ing the capital stock of the Locomotive Superheater Company taken 
over by the Alien Property Custodian, copies of which were trans¬ 
mitted to the Custodian for consideration, I have the honor to in¬ 
form you that in reply to the questions contained in your note of 
June 16, the Alien Property Custodian states: 

“1. There was no specific block of shares, or certificates represent¬ 
ing such, seized and sold by the Alien Property Custodian, represent¬ 
ing precisely 12,825 shares. 12,775 shares registered in the name 
of Briesen & Sehrenk were seized and sold, as were also 715 shares 
registered in the name of Schmidtsche Heissdampf Gesellschaft. 

‘‘2. Sale of the above total of 13,490 shares and of other shares 
was made on January 23, 1919. 

“3. Sale was made by instrument of the above date between A. 
Mitchell Palmer, Alien Property Custodian, and Walker D. Hines, 
Director General of Railroads, the stock being bought bv the latter 
Tor the United States.’ * 

“4. The certificates for the stock referred to in paragraphs 1 and 
2 hereinabove were issued to ‘Walker D. Hines, as Director General 
of Railroads.’ 

Mr. Hans Sulzer, 

Minister of Switzerland. 

68 The Custodian also states that in view of the facts set forth 

in the above paragraphs numbered 1 and 2, your questions 
numbered 5 and 6 cannot be answered. 

The Alien Property Custodian states that Messrs. O’Brien, Board- 
man, Parker & Fox, of New York City, who have been engaged as 
counsel to represent the interests of the claimants, have taken up 
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the matters covered by your note directly with the Associate Gen- 
eral Counsel of lus olhce, and also with the counsel for the Locomo¬ 
tive superheater Company, and suggests that you may desire to com¬ 
In the circumstances, and in view of the fact that under the Trad¬ 
ing with the Lneniy Act any person not an enemy or allv of enemv 
claiming any interest, right, or title in any money or other prop¬ 
erty which may have been conveyed, transferred, assigned, delivered 
or paid to the Alien Property Custodian, may tile with the Alien 
roperty Custodian an application for such property or the uro- 
ceeds thereof, or file a suit in equity in the appropriate Federal 
Court, the matter would not appear to he one in which the Depart¬ 
ment can be of assistance at this time, but one in which the claim- 

of the Act pUrSUe , le remedies °P en t0 them by the provisions 

Accept, Sir, the renewed assurances of my highest consideration, 
ror the Secretary of State: 

(yi 8 ned ) WILLIAM PHILLIPS. 

Exhibit “C.” 

Confederation of Switzerland, 

City and Canton of Zurich: 

Edmund Gams, Seegartenstrasse 2 Zurich 2, 

Rudolf Gottfried Baumann — Kienast zum Kehlof, Stafa Ct 
Zurich, , 

Robert Sigg-Fehr, Gartenstrasse 26, Zurich 2, 

duly sworn, depose and say, each for himself—Completing 
the statement of Pacts of the 6th of November, 1918, submitted 
by our Attorney to the Political Department of the Swiss Confedera- 
tion for transmission to the Swiss Legation at Washington, the 

declare° f hercwith confir,n > " e b y presents solemnly 

In the beginning of November, 1916, the Director of the 
Schmidtsche Superheating Company, Mr. Rentzsch, came to Zurich 
and calling on Mr Gams, lie informed him that his company de- 

sired to sell its holdings of shares of the Locomotive Superheater 
Company of New York. F 

Mr. Gams is registered in the official Commercial-Register of 
Zurich under the firm name of “Engineering offices of Ed. Gams” 
and is in charge of the sole Representation of the Superheaters ac¬ 
cording to the M . Schmidt Patents for Switzerland and Austria- 
Hungary but not in the service of the Schmidtsche Heissdampf- 
gesellschaft, but with other representations of different kinds he 
is acting as an independent consulting-engineer and merchant'’ So 

it happens that these gentlemen knew each other for several vears 
past. J 

* i? 1 *' w ^° himself does not possess such means as 

. , ,. t0 be able t0 P a y out in . eash a sum aggregating 2 y 2 millions 
of dollars, as purchasing price, he called on Messrs. Sigg and 
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Bammnn, who were known to him as highly respected, wealthy 
merchants with the Lest credit, in order to induce them to purchase 
the above stated shares and to conclude the very promising contract 

oiine/' blncebe consider ed the transaction even at a price of 
08 ver - v advantageous, he himself also joined in the purchase 
f he price was agreed upon on the basis of the balances submitted 
. Rcn ‘f cl ; exhibiting a dividend of 25% (counted upon 
iW)/ c ) for the last few years, that meant a dividend of 1214 % 
(counted upon 200 %) besides the reservations of over 50% of the 
capital stock We, therefore, considered the price as being not only 
reasonable, but even cheap and were rather amused at the anxiety 
of the sellers, who feared the risk of war with the United States 

TTnit!) «f e t PUrC r h T rS - Vere the ,“ of the absolule 0 P in ion that the 
Lnited States of America would remain neutral as before and 

doing business with Europe as Locomotive shippers, as of ’other 

goods they (The U. S. A.) would continue to do a good business, 

thereby holding out even better prospects for the income on the 

snares of the Locomotive Superheater Company. 

We did not pay much attention to the reasons for the sale of 
these shares on the part of the Ileissdampf-Gesellschaft. as we did 
not consider that to be any affair of ours. 

of °t^ tl r e negotiation which took place in the presence 

1 1 D ° C ^ JU , 7 S F ’ F ‘ ck ’ the " ell -known authority on commercial 
aw, a difficulty arose inasmuch as Mr. Rentzsch had to admit that 
the certificate for the shares was in London and not accessible to 
71 * , German Company. \V e, the three purchasers, wished 

to have a guaranty, under such circumstances, against any 
possible surprise. We feared that the certificate for the 
shares could be sequestrated in England and sold—as alien enemy 

•Tr and ,-5- SSeSS1 , ng the oer,ificate a British purchaser could 
attack the validity of our purchase of the shares in America 

Despite the assurances by Mr. Rentzsch that this would not be 

v«ff! b 6 ’ , because * he . certificate does not represent a marketable 
a ue, only a proof of the existence of the securities, we three pur¬ 
chasers, especially Mr. Sigg, insisted on adequate guaranty and 
also, on immediate payment of a part of the dividends for the 
purpose of being indemnified against any costs, should any difficul¬ 
ties arise. After longer conferences it was agreed to postpone the 
payment of the purchase price until after the conclusion of peace 
hoping to be able to obtain possession, by that time, of the certificate! 
1 ? „ t0 se ™ re botb parties, two trust agreements were concluded 

Zurich* 688 ”' Bn6Sen & Schrenk ’ New York > and with L eu & Co 

We are ready to renounce our interest in the said trust agreements 
and to pay out the purchase price immediately, provided that a 
guaranty is given us that our rights would not be attacked by British 
(p. e Holder of certificate) or by American (p. e. Director of Rail¬ 
ways) opponents and that the accumulated dividends are placed at 
our disposal. 1 

Apart of the contracts known in America—i. e. the contract of 
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sale, the two agreements of trust, and the copartnership agreement 
between us purchasers, there are no further contracts or agreements 
whatever between the sellers and purchasers. It is also not intended 
to return the shares after the war to the sellers. 

On the contrary, we request the recognition of our rights of own¬ 
ership to the above said shares and we intend to exercise 
72 also in the future our rights as shareholders, either in person 
or by trustees. We also do not intend to sell these shares, 
for we have confidence in their value and the business. 

Sworn to at the City of Zurich, Switzerland on the 19th day of 
May, A. D. 1919. 

(Signed) ED. GAMS. 

R. BAUMANN. 

ROBERT SIGG. 

Subscribed and sworn to before me this 19th day of May. 1919. 

ALFRED W. DONEGAN, 

Consul of the United States of America 

at Zurich, Switzerland. 


73 Exhibit “D.” 

July 24th. 1919. 

Hon. Bradley Palmer, 

c/o Alien Proper- Custodian, 

Washington, D. C. 

Re Locomotive Superheater Co. 

Dear Mr. Palmer: 

As you are already aware, we were retained by the Swiss Minister 
on behalf of Messrs. Robert Sigg, R. Baumann and Edmund Gams, 
all Swiss citizens, in respect to their ownership of 12,82.7 shares of 
the capital stock of the Locomotive Superheater Company of New 
York, together with certain accrued dividends thereon, which stock 
and dividends were seized bv the Custodian and the stock subse¬ 
quently sold to the United States Railroad Administration, or some 
other arm of the Federal Government, for $200 per share. Our in¬ 
structions are to take whatever proceedings are necessary for the 
restoration to our clients of the stock, or its value. In view of the 
fact that you have, as we understand, taken personal charge of this 
situation for the Government and are more familiar with respect to it 
than any one else representing the Government, and in view of the 
conversations with Air. Fox had with you before your departure for 
Europe, we reached the conclusion that it was proper for us to refrain 
from filing a claim or instituting a suit, until your return from 
Europe should give us the opportunity of taking the matter up with 
you again with a view to adjusting it, if possible, without legal pro¬ 
ceedings. 
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As you have now returned, we would be obliged if you would 
74 give the matter your attention at as early a date as your many 
engagements permit, and if you will indicate to Mr. Fox some 
date upon which it would be convenient for you to take the matter up 
with him, either here or in Washington, excepting July 31st, Au¬ 
gust 1, and August 2nd, when he has to be in Chattanooga, he will 
be at your service. 

Briefly, the position of our clients is that, being Swiss citizens, their 
stock and dividends were wrongfully seized and that they are entitled 
to the return of the stock and dividends. We believe it to be within 
the possibilities, though, that if the matter would be adjusted upon 
the basis of payment to our clients of the fair value of the stock, plus 
the dividends, they would relinquish their claim to the stock. They 
also take the position that the price at which we are informed that the 
Government made the purchase, namely, $200 per share, is far below 
the fair value of the stock which was purchased by our clients at a 
very great bargain, to the value of which they are entitled. Should 
you be willing to consider an adjustment of the matter along the lines 
suggested, we will endeavor to submit to you the facts and figures 
upon which our clients base their valuation of the stock. 

There are certain facts with respect to which we are not sure that 
our information is exact. These are indicated by a list of questions 
attached hereto, and if you see fit, pending an interview with you, to 
instruct some one in your office to let us have the answers, we would 
be greatly obliged. 

Very sincerely yours, 

LYTTLETON FOX. 
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Exhibit “E.” 


Alien Property Custodiar, 
Sixteenth and P Streets N. W., 


Washington, D. C. 

August 5, 1919. 

Lyttleton Fox, Esq., 

120 Broadway, 

New York City. 


Re Locomotive Superheater Co. 

Dear Mr. Fox : 

I have received your favor of the 24th ult., but I have not been 
able to reply heretofore because I have been so engrossd in matters 
concerning the Peace Treaty. I will endeavor to obtain answers to 
your specific questions at once. In the meantime the subject of set¬ 
tlement rests primarily with the Railroad Administration and I there¬ 
fore wanted to consult with them. As far as this office is concerned, 
we do not, of course, wish to have any neutral citizens displeased with 
our decision and I hope that you can satisfy them, although you will 
not understand that I am accepting the suggestion that any payment 
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should be made to your clients. T shall be happy, however, to see 
that the entire subject is fully discussed with the sincere hope of ar¬ 
riving at a conclusion satisfactory to everyone. 

Yours very truly, 

BRADLEY W. PALMER. 

H. 

B. W. P./H. M. S. 

76 Exhibit "F.” 

Statement of Facts. 

I. 

In November, 1916, the Schmidt’sche Ileissdampf-Gesellschaft 
m. b. H. in Kassel Wilhelmshohe, sold 12,825 shares of the stock of 
its subsidiary (Tochtergesellschaft) Locomotive Superheater Co. in 
New York, together with dividends accruing after January 1st, 1917, 
to Messrs. J. R. Sigg-Fehr of Zurich, G. R. Baumann of Zurich in 
Stafa, E. Gams of Zurich, at the price of 200% (Paragraph 1 of 
Contract of Sale). 

The purchase price was payable in Swiss currency six months 
after the conclusion of peace between the German Empire and the 
several States at that time at war with it, and those States which 
might thereafter enter the World War against it. (Paragraph II 
ot the Contract of Sale.) The principal motive for adjourning the 
time of payment in this manner—the three purchasers are, so far as 
fortune and credit is concerned, fully able to raise the purchase 
price—lay in the fact that the purchasers knew of a certificate of 
stock in the name of the seller which had been deposited with a bank 
in London and, consequently, could not be obtained during the exist¬ 
ence of the \\ ar. The seller had, to be sure, assured the purchasers 
that that circumstance was of no importance, as this certificate was not 
a thing of value in itself, but merely evidence of ownership. The 
purchasers, however, insisted upon being fully secured against possi¬ 
ble attack by either an English liquidator of enemy property or of 
some other person in possession of this certificate. Further- 

77 more, they relied upon the fact that, should the European 
War last from one to two years more, dividends for that period 

would accumulate and might be applied by them in partial payment 
of the very large amount of the purchase price. 

Because of the deferring of the date of payment, two trust agree¬ 
ments were deemed necessary to secure the rights of both parties and 
were accordingly executed. For the details thereof, reference is made 
to Paragraph- I1I-Y of the Contract of Sale and to 

1.) of the Trust Agreement with the firm of Briesen and Schrenk 
of New York, of November 8, 1916; 

2) with the corporation Leu & Co. of Zurich, of November 8, 
1916. 

For the protection of their common rights in this stock, the three 
purchasers signed a partnership contract likewise on November 8th, 
1916. 






JAK. R. 8IGG-FEIIR ET AL. VS. FRANK WHITE, ETC. 

II. 


45 


The signatures to the three contracts of November 8, 1916, were 
on that date acknowledged before a notary of the Canton of Zurich 
V n the da y> t he se signatures were recorded in the Register of 
Acknowledgments, a book continued from day to day and in which 
entries \ nunc pro time are not permitted. This in pursuance of the 
regulations of the Governing Board (Regierungarates) affecting the 
keeping.°f registers of acknowledgments and certificates of the local 
authorities of July 9, 1914, in conjunction with Section 441 of the 
Code of Civil Procedure. 

It has been established beyond question, and it can be demon¬ 
strated by an examination of these records, that the three contracts 
dated November 8th, 1916, were actually signed on that day 
<8 and were acknowledged before the proper notarial authorities 
of Zurich, an office existing for that particular purpose (Com¬ 
pare CerUficate of Direction of Justice of Zurich of November 6, 
Iwlo) . 


III. 

On the same day, November 8, 1916, the contract was carried out 
by the seller so far as that was possible, in Zurich, through the ex- 
couting of a bill of sale of 6,075 shares of stock which was acknowl- 
edged before a notary. The bill of sale was made for this amount of 
stock only, because Briesen and Schrenk, as trustees, already ap- 
° n , the stock books of Locomotive Superheater Co. as owner 
of b,/o0 shares. There sufficed a simple notice to the trustees, ac¬ 
cepted by the latter, that in the future they were acting as trustees 
no longer for the seller, but for the buyer. * 

The carrying out of the contract in America took place through 
thetransfernng of the stock sold to the name of the trustees, Briesen 
and Si hrenk on December 30th, 1916. Through a mistake, only 
o,U2o shares were transferred on that day; the remaining fifty shares 
were transferred a little later. We have no exact information re¬ 
garding this date, but it appears that this latter transfer was. never¬ 
theless, made before the entry of America into the World War (Feb¬ 
ruary 3, 191 < ) and was made a long time before the enactment of the 
American “Trading with the Enemy Act” (October 6, 1917) 

The 1917 dividends ($400,000) were deposited, according to in¬ 
formation received, with the Bank in New York partly in cash bear- 
ing interest at 2% and $250,000 in 4% Liberty Bonds. According 
to written advices of the trustees, Briesen and Schrenk, dated October 
15, 1917, such deposit was made in the name of the trustee 
<9 and this was done out of prudence, having in mind the certifi¬ 
cate of stock still lying in London. 

IV. 

We thereupon secured from the sellers, the literal reading of the 
wording of the certificate and of the provisions of the by-laws re- 
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ferring to such certificate. V ith these papers in hand, we consulted 
a well known international lawyer. Mr. Andre Levy Picard in 
Lhailly in Lausanne and were advised by him that the entries in the 
books of the corporation were in accordance with the bv-laws and the 
law of the State of Delaware; that the possession of the certificate of 
stock was not necessary to make this transfer; the sole question, ac¬ 
cordingly , was whether the transfer might be attacked by reason of 
the aforementioned American Law of October 6, 1917. Contracts of 
Sale with, or for account of, or for the benefit of an “enemy of the 
L. S. A. are null and void; likewise assignments; but both of these 
things are so only if they took place between the 3rd of February and 
the 6th of October, 1917. In view of the fact that in our case, the 
date of closing was November 8, 1916 and the date of Transfer De¬ 
cember 30th, 1916, there is no basis for assuming that the transaction 
was void. 


V. 

In July, 1918, the American Consulate in Zurich demanded in¬ 
formation from Mr. Sigg regarding these contracts. He and Mr 
Gams gave the Consulate all the information required and handed to 
it the original contracts to enable it to copy the same. The attorney 
for the firm, in a conversation with Mr. Heck of the American 
80 Legation, also offered to furnish any further information 
which might be required. 

VI. 

On September 6, 1918, the Alien Propertv Custodian Palmer 
wrote to Mr. Otto von Schrenk, as per enclosure. Messrs. Briesen 
and Schrenk forwarded that letter on the same day, together wdth 
an explanation of their own, as per enclosure, to the three pur¬ 
chasers. 

On October 31st and on November 1st, 1918, the attornev for the 
purchaser was in Bern, both to ask the intervention of the Swiss Le¬ 
gation through the Swiss Political Department (Foreign Depart¬ 
ment) and to transmit a request to the Custodian through the Ameri¬ 
can Legation not to take any further steps until final termination 
of the legal steps which had been begun. The American Legation 
and the Swiss Political Department, both, cabled on October 31st 
1918, to Washington to this effect. A copy of the cable of the Lega- 
tion is enclosed herewith. 

Dr. F. FICK, 

Dr. A. SCHWEIZER. 

Dr. H. MEYER-WILD. 

A ttorneys-at-Law. 
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Exhibit “G.” 


American Consulate General, 


Zurich, Switzerland. 

Honorable Pleasant A. Atovall, 

American Minister, 

Berne. 

Sir: 


August 19, 1918. 


In answer to your favor of July 1/th, quoting a telegram received 
from the War Trade Board in Washington, requesting certain infor¬ 
mation regarding the sale — 12,775 shares Locomotive Superheater 
Company held by Briesen & Schrenk, New York, as Trustees to 
three Swiss citizens. I have the honor to inform you, that Mr. Jacob 
Robert Sigg-Fehr and Mr. Edmond Gams have been requested to 
call at this Consulate-General to given information in the matter. 

Jacob Robert Sigg-Fehr, a native of Switzerland, registered as 
merchant, stated that he had been approached by Edmund Gams 
to participate in the purchase of the shares above referred to, from 
the Schmidtsche Heissdampf Gesellschaft at Cassel-Wilhelmshoehe 
Germany. It seems that Gams spoke very highly of these shares and 
the large profits that may be derived from same, w’hich induced Sigg 
to give his consent to the deal. I understand that Gams had made a 
similar arrangement with Gottfried Rudolph Baumann-Kienast to 
this effect. According to the enclosed copy of a contract, the three 
men organized a company with the purpose to acquire the 12,825 
shares Locomotive Superheater Co. 

82 Edmund Gams, a German by birth but naturalized Swiss 

since 1904, is registered as civil engineer. Gams claims to be 
well acquainted with the Schmidtsche Heissdampf Gesellschaft and 
especially with Mr. Schmidt personally. He states that the shares 
in question had been offered to him, that he knew all about the 
company, and the value of the stock and, therefore, accepted the 
offer. However, according to his statements, he himself did not 
possess the necessary funds to take these shares over alone and con¬ 
sequently approached Sigg and Baumann to participate in the deal. 

A purchasing contract w*as then established between the Schmidt¬ 
sche Heissdampf Gesellschaft and the three men of which you will 
also find copy enclosed herewith. According to the second para¬ 
graph of this contract, it is evident that payment for the shares 
has not yet been made and becomes only due six months after peace 
has been declared. This arrangement was made, so Gams says, be¬ 
cause the stock cannot be transferred to their names, as the certifi¬ 
cates are now in the hands of the British authorities in London, 
having been deposited with the branch office of the German Bank 
there. 

Gams states further that this is not a proforma sale by the Schmidt¬ 
sche Heissdampf Gesellschaft, that he and his two associates have 
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actually bought the stock from the company, that the latter will 
hold them responsible for the payment at the time fixed in the con¬ 
tract and that, on the other hand, they will keep up to the contract 
in order to get possession of the stock. However, it appears that if 
the transaction is a proper one, the purchasers are running con¬ 
siderable risk because, according to the contract they are obliged to 
pay the 12,825 shares six months after peace is declared even if 
they have not been able to get into possession of the respective certifi¬ 
cates in the meantime. 

83 In my opinion, the arrangement in connection with the 
payment of the purchasing price might lead to believe that 

the sale of the stock of the Locomotive Superheater Company owned 
by the Schmidtsche Heissdampf Gesellschaft is, in spite of the exist¬ 
ing contracts, only a feigned transaction. 

Gottfried Rudolph Baumann-Kienast, a native citizen of Switzer¬ 
land, is registered in this city as a merchant. In view of the fact 
that Sigg and Gams have made full statements concerning the sale 
in question which have in no way been contradictory I have decided 
not to request this party to call at my office. 

I have the honor to be Sir, 

Your obedient servant. 

(Signed) J. C. McNALLY, 

American Vice Consul in Charge. 

711.3. 

Gu. 

Enclosures: 2 contracts as stated before. 

84 Exhibit “H.” 

Letter from Schmidtsche Heissdampf-Gesellschaft to Complainants. 

July 12, 1919. 

Dear Sirs: 

Referring to paragraph 2nd of the contract of sale made with 
you on Nov. 8th, 1916. we beg to call your attention hereby to the 
fact that the six months period provided for therein begins to run 
from the day of the signing of the peace of Versailles (June 28th, 
1919) and that the agreed price thus becomes payable December 
28th, 1919. We will send you in due course the further papers of 
assignment and meantime request your acknowledgement of this 
and sign ourselves. 

Very respectfully, etc. 
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° D Exhibit “I.” 

Letter from Complainants to Schmidt’sche Heissdampf-Gesellschaft. 

Partnership Baumann, Gams, Sigg. 

Zurich 8. 

July 19th, 1919. 

Schmidt’schen Heissdampf-Gesellschaft, m. m H 
Cassel-Wilhelmshohe: ' 

Your letter of July 12th, 1919. 

I acknowledge receipt of your valued favor of the 12th of this 
month and beg to call your attention to the fact that according to 
paragraph II of the contract of sale of November 12th 1916 the 
period of six months to which you refer only begins to run after’con- 
clusion of peace between the German Empire and all those states 
which were at that time at war with it, or who during the course of 
that war might enter into it. 

Although the peace — Versailles has been approved by Germany 
it is a fact that the ratification of the other states has not yet been 
had and it will take a long time before such countries as China, 
Romania, Russia, etc., to approve it. We calculate this period from 
that day when the last of the belligerent ratifies the treaty of Ver¬ 
sailles and accordingly am not in a position at present to state when 
that period will expire. 

Furthermore, the certificate of stock is still in London and as long 
as we are not sure that no rights can be asserted against us, based on 
this certificate, we should not be asked to pay the purchase price, 
quite apart from the question of our former rights to make payment 

not earlier than six months before the complete termination of the 
war. 

Very truly yours, etc. 
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Letter from Schmidt sche Heissdampf-Oesellschaft to Complainants. 
Schmidt'sche Heissdampf-Gesellschaft. 


H/Rs. 


m. b. H., Cassel. 


Gesellschaft Baumann-Gams-Sigg, 
Zurich : 


July 28, 1919. 


In answer to your kind letter of the 19th of this month, we inform 
you, politely, that we cannot agree with your interpretation of Sec¬ 
tion 2 of the contract of sale of November 8th, 1916. It would be 

7—3857a 
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entirely contrary to its meaning and it was surely not in the mind of 
the contracting parties that the contract be dependent on the making 

of 9 11 " 0 and 0,her countries, which have nothing to do with 
he object of the contract. We have requested a brief on this mat- 
ter from our attorney, Dr. Rod,oil, of which we sent you a copy and 

Yo^ r truly lng *° ghe U9 y ° Ur P03 *°" “« ai " 

Exhibit “K.” 

^ € J!nr^ n f U1, A ( Referred to in the Correspondence as a “Brief”) Pre- 

Schmidt’sche Heissdampf-Ges. m. b. H. JU ' y 2 °’ 1919 ‘ 

Cassel Wilhelinshone: 

r,i^ ld fr; V0 S ir ,' e r l relations «'ith Messrs. Jak. Robert Sigg-Fehr 

wlL1o 0l L B ^rrb n ' Kie ?^ an f d h } dmunA Ga ™ ^ follows:' 

!»» a -a rtis. °j 

5M t^&sr*** - -**• "4 re ,£ 

According to the wording of this stipulation, one ha* to wait for 

t^S k ‘ n8 P "' C ' ° f C ™ "i'l. ”/ i“ 

If one wants to find the real meaning of the contracting nnrtiea 
one comes to the conclusion that the peace with Russia* ChiSa and 

Sr? s«is3 SS^jrsss z 

88 The peace of Versailles has to be unquestionably recorded 
os a general peace, which according to Article 440 nf th 
Peace Treaty with the ratification of three of the main UP f a 
Associated Powers, shall come into effect. Allles and 

Therefore, 8s soon as three ratifications have been freely 
the time begins to run from which the payment of the ’ 

p ™ ha ?*> ,e ,T de a< ; eo !' din a to the meaning of herontrart"b**® 

I hat the certificate of the share* wa<* in T nnri contract. 

parties to the contract at the time of making of the'same^That*^ 
spite of that the dutv to pav was in no wi*p m«rin " , at in 

giving oyer, or of the existence or non exi* ence of Z t T' ° n ,be 
cate, this shows that the contrnptino- ^" ence of ^ ^ onc ^ on certifi- 

unessential. All the more as that. at tL^ime oTt^^P^' 9 ?T* 
contract, one could consider as certain that ™righte w^dT ' 
tamed to the certificate which lay in London 8 ° uld be ascer ’ 

Ws ‘ rU,y ’ ' H. ROCHOLL. 
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Exhibit “L.” 

Letter from Complainants to Schmidt’sche Heissdampf-Gesellschaft. 

Gesellschaft Baumann, Gams, Sigg. 

Zurich. 


Zurich, August 5th, 1919. 

Schmidt’sche Hei^dampf-Gesellschaft, m. b. H., 

Cassel, v\ ilhelmshone. 

In answer to your letter of the 28th 

" e received your letter with enclosed brief of Dr Rochell attor 
Our "lawyer ^ ans "' er to - vo " r ’ letter - 

s-.'r i--xr- - u 

Yours truly, r 

«/ / 


/ 

Exhibit “M.” 

Letter from Dr. Fick, Swiss Attorney for the Complainants, to the 

Complainant Gams. 

Mr. Edmund Gams, Zurich ’ September 12 > 1»1». 

Seegartenstrasse 2, 

Zurich 8. 

Returning from my vacation I refer to your writing of July 31st 
1919. As to the brief of Mr. Roeholl, I consider tha/much 
as correct that we have to interpret the contract in good faith 
and therefore may not wait until any little negro State tthe 
war with which can have had not the least meaning for the contrS 
has ratified the peace treaty (one should think of the historic curi¬ 
osity of the little State of Lichtenstein which, since 1866 has not 
made peace with the Prussian Kingdom) But todav the ratifi 

I^hcrlf He P H aCe Trea,y ° f ‘, he United is still outstanding and 
I therefore advise you to refuse payment of the purchase pricif’ As 

soon as America ratifies, it will hardly be possible to refuse to r.«v 

as the contract is binding and in case you refuse to pay they can 

enter a judgment against you. I therefore advise you to take a hesi- 

tating position now, but after the ratification of America, to nav the 

entire purchase price or, if the American Government has not vet 

TtaZ th d y ° Ur P . r ° P , erty ’ 10 ‘ ry a ^e ™ a new niode of payment 
Lnder the present values and conditions as to taxes, I do not consider 

^ j im R 0SS1 ^ e ven dors will meet vou half wav On the one 

side, German firms have an interest to receive Swiss francs, as fir as 



52 


JAK. R. SIGG-FEHR ET AL. VS. FRANK WHITE, ETC. 

they can pay with them their debts in other countries; on the other 
hand, it is not their interest in all times to have too much money at 
their disposal, as then they will not have high taxes. 

I recommend to you, therefore, to send a copy of my brief to the 
Schmidt’sche Heissdampfe Gesellschaft and to send them a letter in 
accordance with my enclosed notes. 

Yours truly, 

FICK. 

91 Exhibit “N.” 


Letter from Dr. Fick, Siviss Attorney for the Complainants, to the 

Complainant Gams. 

September 12, 1919. 

Mr. Edmund Gams, 

Seegartenstrasse 2, 

Zurich 8: 

You requested me to examine the opinion of Dr. H. Rocholl, 
lawyer of Cassel, of July 25th, 1919, as to its soundness. 

I agree with my colleague, Rocholl, that the contract is not to be 
interpreted according to the bare letter of the wording, but as to 
express the real meaning of the contracting parties. 

The real meaning finds its expression in the wording of No. 2 of 
the contract of November 8th, 1916. Stress was made to await the 
end of the Mar, not only of the States which were then at war, but 
also of those which would come in later. The whole conflagration 
of the world must be extinguished before the time of pavment. 
That the non-acceptance of the peace treaty by the Negro Republic 
Liberia or of another little State of Africa, or of South or Central 
America would not have any bearing according to No. 2 of the 
contract, seems to be clear to me. The examples used: “Russia, 
China and Roumania” do not seem to be well chosen to me. As 
long as these states do not make any peace, the World War can re¬ 
commence at any time (one should think of the conflicting interests 

China, supported by the I nited States on one side and Japan on 
the other side—between the Bolshevistic Russia and all the other 
capitalistic world—between Roumania and Hungarv and Siberia 
and Bulgaria and Ukraine and Poland). 

92 Article 440 of the Treaty of Versailles can make no change 

herein and has but a very limited effect upon the construc¬ 
tion of the contract of November 8th, 1916. Even my colleague, 
Mr. Rocholl, takes it for granted that the United States'must ratify 
the Peace Treaty before the six months’ period of paragraph two be¬ 
gins to run. Especially as it is not to be doubted that it is the 
United States which, in the first instance, is contemplated in the 
contract of Nov. 8th, 1916. However, as this ratification of the 
Peace Treaty has not yet been had and perhaps will be long de¬ 
ferred, it is clear that the period of time provided in paragraph two 
has not even yet begun to run. The remarks concerning the fact 
of the certificate being in London made by Mr. Rocholl are correct, 
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but applying the principles which he does, a different conclusion 
may be drawn therefrom. 

The reading of the contract does not refer to the certificate in 
terms; on the other hand, the principal reason for drawing para¬ 
graph No. 2 in its present form, lay in the consideration that the 
certificate might be very difficult to secure. To this must be added 
the unexpected difficulties made by the American Government 
which prevents the turning over of the shares to the purchaser. 

I am, therefore, inclined to so construe paragraph 2 of the con¬ 
tract of November 8th, 1916, that the six months’ time begins to 
run as soon as America and England and Germany have signed such 
a peace as will solve the expected and unexpected difficulties con¬ 
nected with the carrying out of the aforesaid contract. 

Should it be impossible to solve these difficulties, then the further 
question will arise who bears the risk of the contract. Various opin¬ 
ions have already been delivered on this question, for which reason 
I do not touch it here. 

Yours truly, 

93 Exhibit “0.” 

Letter from Complainanta to Schmidt’sche Ilcissdampf Gesellschaft. 

Gesellschaft Baumann, Gams, Sigg, 

Zurich. 

Zurich, September 15, 1919. 

Schmidt’sche Heissdampf-Gesellsehaft m. b. H., 
Cassel-Wilhelmshohe: 

In connection with our writing of the 5th of this month, we give 
you herewith a copy of a brief of our lawyer, Dr. F. Fick in Zurich 
in answer to the brief enclosed to us in your letter of July 28th of 
this year by Dr. Rocholl. 

According to the opinion of our lawyer, we consider ourselves 
justified in considering that the time for the payment of the pur¬ 
chase price has not yet commenced to run. We shall, therefore, 
only come back to this matter when the time comes for the making 
of the peace. 

Yours truly, 
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94 Exhibit “P.” 

Emil Hiigli, Fiirsprecher, 

Bern. 

Messrs. Dr. F. Fick, Dr. A. Schweizer & Dr. H. Meyer, 
Attornevs-at-Law, 

Zurich. 

Dear Sirs: 

In your letter of NovemV>er 6th, 1918, you have asked me for 
counsel’s opinion with regard to a question which has arisen between 
your clients Messrs. Sigg, Baumann & Gams and the Alien Property 
Custodian in Washington, D. C., U. S. A. concerning stock held by 
them in the Locomotive Superheater Co. in New York. 

The following are the facts of the case based on the documents 
you have submitted to me: 

On November 8th, 1916, a contract of sale was signed by the 
Schmidt’sehe Heissdampf-Gesellsehaft in Kassel-Wilhelmshohe as 
seller on the one hand and Messrs. J. R. Sigg-Fehr of Zurich as 
buyers on the other hand for 12,825 shares of the Locomotive Su¬ 
perheater Co. in New York at a price of 200% of par value (Art. 
I of Contract of Sale). 

The purchase price is payable in Swiss money six months after 
conclusion of peace between Germany and the powers at war with 
her at said moment, or at any time during the world war (Art. IT 
contract of sale). 

On account of the postponement of the payment of the pur¬ 
chase price two trust deeds were agreed upon and concluded. 

95 For details of which see the contract of sale (Art-. Ill to V) 
and 

1) Trust deed between Briesen & Schrenk in New York and 
Messrs. Sigg. Baumann and Gams of November 8th, 1916: 

2) Trust deed between the bank Leu & Co. in Zurich, 
Schmidt’sehe Heissdampf-Gesellsehaft and Messrs. Sigg, Baumann 
and Gams, of November 8th, 1916. 

The three buyers entered a partnership on November 8th, 1916 
for the protection of their joint rights and interests in the shares 
aforementioned. 

There is absolutely no doubt that the 3 agreements dated Novem¬ 
ber 8th 1916 have really been signed on November 8th 1916. 

On November 8th 1916 a deed of cession for 6,075 shares was 
given by the seller to the buyers. 

Messrs. Briesen & Schrenk in New York were appointed as trustees 
of the buyers for those shares and have accepted and exercised this 
trust befort the beginning of the war between the Ended States of 
America and Germany. 

Furthermore it is a fact that Messrs. Briesen & Schrenk have 
already held in trust for the Schmidt’sehe Heissdampf-gesellschaft 
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in Kassel-Wilhelmshohe 6,750 shares of the Locomotive Superheater 
Co. before the contract of sale of November 8, 1916 and that they 
were instructed before the beginning of the war to hold these shares 
in trust for the buvers. For these b,<50 shares Briesen & Schrenk 
had also accepted and executed the trust in the name of the buyers 
before the breaking out of the war. 

The transfer on the books of the company of the shares sold to the 
buyers, to the trustees Messrs. Briesen & Schrenk took place 
96 on December 30, 1916 as far as they were not already in their 
name as trustees. By mistake 6,025 shares only were trans¬ 
ferred on this date but the remaining 50 shares were transferred on 
the books of the companv shortly afterwards and at any rate before 
the U. S. A. entered the* war, at least before the “trading with the 
enemy act’’ which fact will easily be proved by the books of the 
company. 

You wish me to answer the following question: 

Has not the contract of sale between the Schmidt’sche Heissdampf- 
gesellschaft in Kassel-Wilhelmshohe as seller and Messrs. Sigg, Bau¬ 
mann & Gams in Zurich as buyers for 12,825 shares of the Locomo¬ 
tive Superheater Co. in New York, dated November 8, 1916, under 
Swiss law given the absolute and irrevocable right of ownership to 
the buyers with regard to said shares and are not their rights of 
ownership on which they have acted through their trustees Messrs. 
Briesen & Schrenk since December, 1916, indisputable under Swiss 
law? Further is it not so that the contract of sale for said shares 
has been carried out and fulfilled before the outbreak of the war 
between the United States and Germany? 

The points in law between the sellers and the buyers are un¬ 
doubtedly ruled by Stfiss law, for the place where the contract is to 
be fulfilled is Switzerland, and in addition the parties to the contract 
have expressly put their relations resulting from said contract under 
Swiss law. 

The object of the contract was the transfer of the ownership in a 
stock company. 

The change of ownership of stock or shares is based in the first 
place on an agreement to convey such stock or shares and in the 
second place on an act or deed actually conveying such stock or 
shares. 

97 Both requisites have been fulfilled in this case. First we 

have the contract of sale of November 8th, 1916, by which 
the sellers promise to assign and convey the 12,825 shares of the 
Locomotive Superheater Co. to the buyers Messrs. Sigg, Baumann & 
Gams. 

The act or deed of conveyance for 6,075 shares at the conclusion 
of the contract of sale still in the name of the seller on the books of 
the company, consists of the order given on November 8, 1916, by 
the Schmidt’sche Heissdampf-Gesellschaft to the Locomotive Super¬ 
heater Co. to transfer these shares to Messrs. Briesen & Schrenk to 
hold these shares in trust for Messrs. Sigg, Baumann & Gams. 

For the remaining 6,750 shares the act and deed of conveyance 
consists in the order given by the seller to Messrs. Briesen & Schrenk 
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to hold them in trust for Messrs. Sigg, Baumann & Gams in place of 
the Schmidt’sche Heissdampf-Gesellschaft. 

Through these transactions the property rights on the 12,825 
shares of the Locomotive Superheater Company have by Swiss'law 
actually gone over to Messrs. Sigg, Baumann & Gams in November- 
Deeember, 1916. These gentlemen have not merely acquired a right 
to claim the conveyance of said property as would be the case if 
there had been nothing done but the contract of sale of November 8, 
1916. The sellers have furthermore by acts and deeds of conveyance 
in due form amply fulfilled the contract of sale and made the buyers 
the sole and exclusive proprietors of the stock at a moment previous 
to the outbreak of the war between the United States and Germany. 

It is unimportant to the question of ownership if the transfer of 
shares to Messrs. Briescn <fc Schrenk in the books of the Com- 
98 pany has taken place before the outbreak of the war or not. 

The registration of a sale of stock in the books of the stock 
company not being a condition for the transfer of ownership. The 
registration in the books of the company has no influence on the 
relations between the seller and the buyer of stock. As between 
them and as to any third person, through the act and deed of con¬ 
veyance in connection with the contract of sale, the property of the 
shares fully goes over to the buyers. The registration in the books 
of the company is purely and simply to the effect to legitimize the 
new owner of the stock in his connections with the company. 

Furthermore there is no doubt that even registration of the stock 
in the name of the trustees as far as they did not hold it in trust 
beforehand took place before the outbreak of war. 

Messrs. Sigg, Baumann Gams have become the due and lawful 
owners of the 12,825 shares of the Locomotive Superheater Co. before 
the outbreak of the war between the United States and Germany. 
The sellers have before this date fully carried out the contract of 
sale. 


It is hardly necessary to insist on the fact that the postponement 
of payment of the purchase price has no influence whatever on the 
question of changing of ownership of the aforementioned shares. 
Bern, November 14th, 1918. 

Yours very truly, 


E. HUGLI. 
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Exhibit “Q.” 


Translation of M. Borel’s Opinion. 


Dr. F. Fick, 

Zurich. 

My Dear Colleague: 


Geneva, March 10, 1919. 


A. 


You have asked me an opinion of law upon a state of facts which, 
with exhibits in support, you present to me in these terms: 
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I. 

ri°n em w" 8tl }’, 191 w’ a com P a ny, the Schmidt’sche Heissdampf- 

JgSSSW t0 ?^ ssrs ' S >Sg- Fehr of and at Zurich, Baumann 
urieh at Stafa and Gams of and at Zurich, for the price of 200% 

L ° . , t le Fo . r | ltr 1 ac ' of hale) 12,825 shares of the affiliated society 
( ochtergesellschaft) the Locomotive Superheater Company of New 
York, with the nght to the dividends from the 1st of January 1917 

after !hf Ce 0f t he sale f Was *° r e P ayable in S "iss money six months 
thTJ'i conclusion of peace between the German Empire and all 
the states at war with it at the moment of the contract, or which sub- 
etiuent y might enter into war with it in the course of the World 
a . (II of the Contract of Sale.) The principal reason of this 

crcdit°of n t'i ent th f the ° b !‘ gatl0n t0 pay the P ric e»—the fortune and 
credit of the three purchasers put them, we may admit in measure 

to furnish the sum necessary,—resides in the fact that the purchasers 

ton had knowledge of a certificate relative to the shares, set up 

100 in the name of the vendors, deposited with a bank in London 

and of which, in consequence, it was impossible to obtain 
possession during the war. 

ti . ve ]? d ° rs had indeed given to the purchasers the assurance 
that this fact was without significance, the certificate not being to 
bearer and on y counting at most as a means of proof. The pur¬ 
chasers, nevertheless wished to be absolutely assured against the rrik 

?WHsb e T ntU f/ y "f pe,ha,>S ’ with the aid this Certificate, an 
wk O Jhl'tC ° r ° f enemy property, or any other person, might 
seek to attack their rights. F urthermore, they shared the idea that 

if the European \Y ar was going to last one or two years longer, the 
annual dividends accumulating in the interval could contribute to 
the payment of the very large sum represented by the price of sale 
I he payment being so deferred the two parties concluded their 
fiduciary agreement destined to safeguard their respective rights 
These agreements, referred to under figures III to V of the Contract 
of bale, have been entered into: 

vemb« h 8th ne i916 h ^ ° f BrieSen & Sehrenk of New York, No- 

1916 ThC ° ,her " ith S ' A ' LeU * C °-’ ° f Zurich ’ Novem her 8th, 

I- urthermore, for the safeguarding of their common rights to the 
shares the three purchasers concluded between themselves, likewise 
Noiember 8th, 1916, an agreement of partnership. 

II. 

The signatures of the three contracts signed November 8th 1916 
were the same day legalized by the Zurich notary and the same day 
the signers inscribed their signatures in conformity with the 
101 provisions of Zurich law (Ordinance of the Council of State 
concerning the keeping of registers of legalization and certifi¬ 
cates of the communal authorities of July 9th, 1914 combined with 

8—3857a 
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Section 441 of the Code of Civil Procedure),—in the register of 
legalizations which is kept from day to day and in which it is im¬ 
possible to enter inscriptions by back-dating. 

It is then established without possible contest, and at any time it 
can be proved by examination of the evidence above indicated, that 
the three contracts bearing date November 8th, 1916 were actually 
signed that day, since the signatures took place under the surveil¬ 
lance of a Zurich notary, a competent authority to that end (Cf. 
Attestation of the Direction of Justice of Zurich, November 6th, 
1918). 

III. 

The same date, November 8th, 1916, a contract was executed by 
the vendors (so far as was possible at Zurich) by the fact that they 
delivered a deed of cession, legalized by notary, and effective as to 
6,075 shares. 

The cession was necessary only for this figure because for the rest, 
viz: 6,750 shares, the fiduciary agents, Briesen & Schrenk, (in their 
quality of fiduciary holders for the vendors at that epoch) were al¬ 
ready registered as owner- in the register of shares of the Locomotive 
Superheater Co. So then, in regard to these 6,750 shares it was suf¬ 
ficient that the fiduciary holders be notified of the mandate and ac¬ 
cept the mandate to exercise, thenceforth, the ownership as fiduciary 
no longer for the vendors, but for the purchasers. 

The execution in America took place by the transfer of the shares 
sold to the name of the fiduciary agents, Briesen & Schrcnk, 
102 on December 30th, 1916. By mistake, that day there were 
tiansferred only 6,025 shares, the 50 shares which yet re¬ 
mained were transferred a little later. There is lacking any precise 
information as to the exact date when this latter transfer took place, 
but it may be admitted that it took place before America entered the 
\\ orld War (Feb. 3rd, 1917) and long before the American Law 
of October 6th, 1917, “Trading with the Enemy Act.” 

According to information obtained, the 1917 dividends ($400,000) 
must have been deposited in the hands of a bank at New York, viz: 

$250,000 in 4% Liberty Bonds, and the rest as cash deposited at 

2 %. 

According to a letter of the fiduciary agents, Briesen & Schrenk, 
this deposit was effected in the name of these latter by way of pre¬ 
caution, and having in mind the certificate which was found at 
London. 


IV. 

Whereupon, we have caused to be transmitted to us. by the vend¬ 
ors, the text of the certificate and the statutory provisions in refer¬ 
ence to certificates of this nature. L T pon the basis of this document 
we have consulted a jurist well known in International questions, 
Mr. Andre Levy-Picard at Chailly Lausanne, and we have learned 
from him that the transfer on the books of the corporation con¬ 
formed to its articles of incorporation and by-laws, as well as to the 
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law in force in the State of Delaware; that the certificate was without 
cnect as to the transfer and that all depended upon knowing whether 
the transfer could or could not give place to difficulties from the point 

mo 2 f t t e American Law, previously cited, of October 

UM bth, 191/. By the terms of that law, contracts of purchase 

with an enemy of the United States, either for account of or 
in favor of such an enemy are null, as well as transfers, but this on 
the condition only that such contracts were executed between Febru¬ 
ary 3rd, and October 6th, 1917. So long as the contract in question 
was executed on November 8th, 1916, and the transfer bears date of 
I December 30th, 1916, the conditions upon which the annulation 
depends do not exist. 

V. 

In July, 1918, the American Consul at Zurich demanded of Mr. 
Sigg information in regard to the operation. Mr. Sigg and Mr. 
Gams gave to the Consul all the information demanded and confided 
to him all the original contracts so that he might take copy of them. 
The attorney of the association had likewise a conversation with Mr. 
Heck of the American Legation, to whom he declared himself ready 
to furnish all further information which might still be desired. 

VI. 

The statements of fact here transcribed mention further a letter 
from Mr. Palmer, Alien Property Custodian, to Mr. Otto von Schrenk, 
of September 16th, 1918, which letter the latter transmits, the same 

day, to the three purchasers. Copy of the two letters is annexed to 
the statement. 

The statement sets forth finally the communications had at Berne, 
October 31st, and November 1st, and the telegrams addressed to 
\N ashington by the American Legation at Berne and the Swiss 
Political Department who prayed the Custodian to postpone 
104 all further measures until the claim of the Purchasers should 
have been duly examined. 

B. 

According to subsequent communications that you have ac¬ 
quainted me with, the mandate given by Messrs. Baumann, Gams 
and Sigg to Messrs. Briesen and Schrenk to exercise henceforth, for 
their account, the right of ownership in the shares in America, was 
transmitted verbally to Messrs. Briesen & Schenk and they, likewise, 
verbally declared the acceptance thereof to the bearer of that commu¬ 
nication. 

You have finally given me knowledge of three letters, one from 
Messrs. Briesen & Schrenk to the purchasers (Mr. Sigg) October 17, 

1917, and the two letters from the purchasers (Mr. Sigg) to Messrs’ 
Briesen & Schrenk, of December 19th, 1917, and February 2nd* 

1918, letters tending to establish that in fact the mandate above 
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mentioned has been, since the transfer, exercised by the fiduciary 
agents for account of the purchasers. 

C. 

Independently of the transfer of possession which will be examined 
separately hereunder (Letter D) the Swiss Law (v. among others 

ieland “Droits reels,” Bovay’s translation, Yol. I, page 243, et seq.) 
demjmds for the validity ot the transfer of property the following 

(a) The transfer of ownership must be intended by the parties. 
‘This intention,’ adds M ieland. “results most commonly from the 

juridic act which is the basis of the transfer.” In fact, in the given 
instance, the will to transfer the ownership of the shares is 
105 manifested in the operation itself, in the precise terms of the 
deed of sale. Nothing in the statements of facts above per¬ 
mits one to put any doubt on the reality of this common will of the 
parties to transfer to the purchasers the ownership of the shares sold. 
In particular the measures of precaution taken by the parties to guar¬ 
antee : 

To the vendors that the price stipulated will be actually paid to 
them; 

To the purchasers that they shall not have to disburse this price 
without being sure of having the uncontested ownership of the 
shares; 

These circumstances, commanded by the circumstances in which 
the contract took place, are entirely compatible with the will of the 
parties and are of a nature to demonstrate the sincerity of this will, 
rather than to expose it to any doubt. 

(b) “The juridic title, that is to say. the juridic act tending to the 
transfer of ownership (sale, exchange, etc.) must be valid” (Wieland, 
p. 426). This is the case with the contract of November 8th. 1916! 
passing between Schmidt’sehe Heissdampf-Gesellschaft m. b. H. and 
the Messrs. Sigg, Baumann and Gams the contract of sale which in 
Swiss Law is valid as such, as well in form as in substance. 

(c) “Ownership of the alienator or the good faith of the pur¬ 
chaser (W ieland. p. 426). Here the question arises in regard to the 
fiduciary agents, Briesen & Schrenk. I shall examine hereunder the 
situation of these agents in regard to the American Company. But 
the problem is simplified and entirely elucidated bv the fact that the 
American authority does attribute to the Schmidt’sehe Hcissdampf- 
Gesellscliaft m. b. H. the ownership of the shares, and this for the 12,- 

775 shares, and since this is the reason for which the Alien 
106 Property Custodian has believed that he would cause to be 
transferred to his name (in his official character) the said 
shares in totality. This evidence results from the letter of Briesen & 
Schrenk to Messrs. Sigg, Baumann & Gams of September 6th, 1918. 
Why has the Custodian caused the transfer to operate for 12,775 
shares when 12,825 shares are_the object of the contract of sale? I 
suppose that this difference of 50 shares corresponds to the fact men¬ 
tioned in the statement above that at first 50 shares appeared not to 
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be ( en , transf erred to the name of the fiduciary agents. It would 
ppear to be proper to elucidate further upon this point on which T 

In o!ZV 0T n n0tat a " ,he eonclusiona^c’h foSw 
«?/■»*£= s - 

He^JS?^«ll2har. , n 0 H he ^ ire f’ a . ,e s,ill , th e Sehmidt’sehe 

£j h »g<s*» i» o, z ? t :& 'Ss 

ssw.2* sntibJSr, 


107 Kr ?' r ! u V . hat precedes it results that all the conditions enn 
107 n erated hitherto that the Swiss law demands for the validity 

given instate °" n ership are fulfilled and acquired in the 

There remains the condition of transfer of nossewinn iv.,,# t 
served above for special examination P os ^‘on that I re- 

tf make ,h, tSU “(A, el? 1M TwS 

cJi'tsst^rsT 1 by ” id * 714 * i “ •* ii» swm, chi 

property!’’ lttlD ^ possession is necessary for the transfer of personal 

al Yst and'fef^q" • P °'S?T2 “ determined by the articles 919 
'<aJ oi t, S ', viss Clvi1 Code as follows: 

«£**&&.** "" anM ‘ <m ““ ry) •* ">• 
“Art. 922. The possession is transferred by the deliverv *o tu 

»' » f . ***** sa 

or it'nl? p5 r e’h«e by "" 

Compaoyflhat S'lSSTJSS' f, A »“ i “ 

SSSZ& STto--* 

™ sktsss 

holders are registered “on the books of the company” £d 
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only the person registered in the hooks as shareholders can transfer 
the shares to another. The by-laws provide for the establishment of 
certificates of stock, numbered, registered in order of emission, 
bound in a book of which the stub indicates the holder. But these 
certificates do not appear to he a title of property transmissible as 
such. The transfer appears, on the contrary, to be able to be made 
entirely independently of the certificate. What proves this is that in 
all cases of transfer, the preceding certificate must he restored to the 
company and cancelled by it before the emission of the new certifi¬ 
cate. In other words, it is not the certificate but the registration 
upon the stub and in the hooks of the company which establish the 
ownership of the shares and it is upon the basis of these indications 
that the company will verify and recognize the right of him who 
cedes shares and consequently the validity of the cession. This is 
why, likewise, in case of loss of a certificate issued, the Board of 
Directors, to whom the fact must be notified, can issue a new certifi¬ 
cate, fixing freely itself such security as it judges proper to demand 
upon the party. 

According to the statement of facts, we admit that Messrs. Briesen 
& Schrenk were regularly and in sufficient time inscribed in the 
registers of the company as shareholders, able to exercise all the 
rights attached to that character. 

As I have set forth above, the character of Briesen <fc Schrenk as 
simple fiduciary agents is known to the American authorities. All 
the question is to know if and when these agents ceased to exercise 
their rights for account of the vendor, to exercise them thenceforth 
for account of the purchasers. 

109 It is in this change indeed that resides the transfer of pos¬ 
session in the sense of the Swiss Law ajrplicable in the case. 

That the German Association had from November 8th, 1916, the 
purpose that thenceforth Messrs. Briesen & Schrenk should exercise 
for account of the purchasers their rights of shareholders, and tliis 
for the total of 12,825 shares, results clearly from the very terms of 
the contract of sale, as well as from the letter of the vendors to the 
Locomotive Superheater Company of November 8th, 1916, written 
in execution of the said contract, and bv which the Schmidt’sche 
Heissdampf-Gesellschaft is virtually disseized of its rights upon the 
6,075 shares which are the object thereof. To be sure, this letter 
does not mention the Swiss purchasers, but on the one hand it as¬ 
sures the transfer of the shares to Briesen & Schrenk because the 
latter must accomplish this mission of fiduciary agents for these 
shares as well as for those which were alreadv inscribed in their 
name; on the other hand, the putting in possession of Sigg, Bau¬ 
mann & Gams is going to result from the fact that thenceforth the 
fiduciary agents will hold and exercise the rights of shareholders 
for account of these latter. No special formality is demanded by the 
Swiss Law’ for the manifestation of purpose, thanks to which this 
change is operative. One would be tempted here to imagine the 
analogy presented by the cession of a credit like that which, for 
example, a principal possesses against an agent. To be valid the 
cession itself must be “established by w’riting” (art. 156 al. 1st of 
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25*" of Obligations) and in the given instance, this 
written form resides exactly in the contract of safe of November 8th, 

no 1 j*?' notification of the cession to the debtor of the 

credit ceded is not, on the contrary, submitted to any special 

, ,, „ f0 , r A m - 1 I i_ 8U . ffic , es it be “brought to the notice of the 
e^tor (Art. 16 1 of the federal Code of Obligations) and this can 
be done verbally as well as by writing, by the cessioner as well as by 
the donor (cf. art 16i supra). In the given instance, there is no 
need at all that Briesen & Schrenk should have received from the 
German authority itself, in any special form, the written and express 
mandate to hold henceforth the shares for the account of Messrs. 
•~igg, Baumann and Gams. It suffices that thev had, in fact knowl 
edge of the cession and that in conformity they have accepted the 
mandate which virtually resulted from it to possess and exercise, 
thenceforth, for the Swiss purchaser the rights attached to the shares 
1 “? n the Proof of this fact, decisive in my opinion, resides in 
the other letter written September 6th, 1918, by Briesen * Schrenk 

to Messrs. Sigg, Baumann and Gams, the Swiss purchasers. In this 
letter one reads, in effect: 

“We have heretofore acted as Trustees for you as to certain stock of 
the Locomotive Superheater Co.” 

The declaration is positive. It implies, in favor of Messrs Sigg 
Baumann and Gams, a virtual putting in possession which consti¬ 
tutes, in the given instance, the transfer of the property in con- 
formity to Swiss Law. (Cf. Wieland, 1'. II, page 362, et seq.). 

The above mentioned letter of Briesen & Schrenk does not indi¬ 
cate the date from which nor the number of shares for which this 
new mandate was accepted by the trustees. But everything seems to 
indicate that this acceptance of mandate took "place from and 
111 after the contract of November 8th, 1916, and for all the 
shares sold by the terms of this contract. 


In resume, I conclude as follows in regard to the Swiss Law 

1. The contract of sale passed November 8th, 1916, between the 
hchmidt sehe Heissdampf-Gesellschaft of the one part, and Messrs. 

Baumann and Gams of the other part, and bearing from the 
first to the second parties the sale of 12,825 shares of the Locomotive 
Superheater Company of New York, is valid. 

2. The purchasers became the owners of the said shares the dav 
when Messrs. Briesen & Schrenk of New York accepted the mandate 
to exercise thenceforth, for account of the purchasers, the rights with 

which, in character of trustees, they were invested in respect to the 
snares sold. 

Respectfully, 


EUGENE BOREL. 
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112 Exhibit “R.” 

In the Supreme Court of the District of Columbia. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast 
and Edmund Gams, a Copartnership, Complainants, 

against 

Frank \\ hite, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director General 
of Railroads, and Arthur von Briesen, Fritz von Briesen, Hans 
yon Briesen, and Otto von Schrenk, Copartners in the Practice of 
law under the Name of Briesen & Schrenk, Defendants. 

Affidavit. 

State of New York, 

County of New York, 

City of New York, 88 : 

Henry L seller, Jr., being duly sworn deposes and says: 

I am an attorney and counsellor at law of the City of New 

113 ^ ork I am counsel to the Swiss Legation for the State of 

xt v . \ or fe an< ? t0 the Swiss Consuls at the ports of 

New lork and Philadelphia. 

^JF pon , th , e r ? ceipt b > T the Swiss Minister, from the Swiss Foreign 
Office, of the documents containing the history of the claim of com¬ 
plainants herein, together with a request for‘action thereon by the 

Minister, 1 was called upon by the Minister to advise him in regard 
to it. 6 

In the Spring of 1919, I went to Switzerland to study the situation 
there at first hand. hile there I had several conferences with Dr 
F. Fick in Zurich, the Swiss counsel of the complainants. Dr Fick 
is a lawyer of great ability, large experience and the highest stand¬ 
ing. I am well acquainted in Switzerland so that I think I know 
pretty well the names and reputations of the more distinguished lead¬ 
ers of the Bar there, and it is my belief that no one has a higher or 
wider reputation than Dr. Fick. ® 

I discussed with Dr. Fick at length the question as to whether in 
case the German vendors should sue the Swiss purchasers (the com¬ 
plainants herein) in Swiss courts to recover the purchase price the 
purchasers would have any defense to the action. Dr. Fick was most 
definite and positive in his opinion that the Swiss purchaser* would 
have no defense whatever. He said if they were sued they would 
have to pay He further said that, in his opinion, the only aspect of 
the matter that might give rise to debate was presented bv the ques¬ 
tion as to whether the six months period after which payment was 
due, as pro\ided in the contract of sale, should be reckoned from the 
date of the Versailles Treaty or from the making of a separate peace 
between Germany and the United States. It was difficult to 
114 make Dr. Fick understand that it might be necessary to resort 
to a law suit in order successfully to enforce the rights of the 
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complainants, his point of view being that it would be such a mon- 
strous injustice for the United States Government to retain the prop¬ 
erty of friendly neutrals under the circumstances of this case and 
that a mere request on behalf of the Swiss by the Swiss Minister, ac¬ 
companied by complete exposition of the facts would result in the 
prompt and willing return of complainants’ property. 

HENRY ESCHER, Jr. 

Sworn to before me this 30th day of September 1921 

f SEAL -] ‘ LAWSON R. JONES, 

n , , _ Notary Public, Kings County. 

Kings County Clerk’s No. 117. u 

Kings County Register No. 3052. 

Certificate filed in New York County. 

County Clerk’s No. 103, Register No. 8091. 

My term expires March 30, 1923. 


H5 Exhibit “S.” 

Contract Supplementary to Contract of Sale of November 8th, 1916 
between Schmidt’sche Heissdampf-Gesellschaft m. b. H. (Ltd.) 
in Cassel-Wilhelmshohe, Represented by Attorney Albert Meier 
in Zurich, on the One Hand, and 1. Jakob Robert Siqq-Fehr 
Mythenstr 1, Zurich 2; 2. Gottfried Rudolf Baumann-Kienast, 
Lugano; 6. Edmund Gams, Seegartenstr. 2, Zurich 8, Repre¬ 
sented by Attorney Dr. Fritz Fick, in Zurich, on the Other Hand. 

I. 

Messrs. Baumann, Sigg and Gams acknowledge herewith that they 
have become liable to the Schmidt’schen Heissdampf-Gesellschaft 

oo-i ( Ltd l for J he Purchase price at 200% for the purchase of 
12,82o shares of stock of Locomotive Superheater Company in New 
Y ork, according to item 1) of the contract of sale. 

II. 

Messrs. Baumann, Sigg and Gams shall pav on account of the pur¬ 
chase price not later than April 12th, 1921, One Million Swiss Francs 
in cash. 


III. 

-, , T h e glance of the purchase price shall be paid in Swiss 

lib funds six (6) months after the ratification of the Treaty of 

Peace between the United States of North America and the 
German State, at which time shall be taken into account the differ¬ 
ence between the rate of exchange on this day and the day of pay¬ 
ment. The payment of this balance of the purchase price shall, how¬ 
ever, be extended until four (4) Weeks after the entry of final’judg- 

9—3857a 
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ment in the legal proceedings of the Messrs. Baumann, Sigg and 
Gams against the Alien Property Custodian (sic.) but in no case 
later than July 1, 1922. 

IV. 

From the due date, to wit, six (6) months after the ratification of 
peace, the balance due bears interest at 6% (six per cent.) to be se¬ 
cured during this period by the deposit of good Swiss securities with 
a good Swiss bank. 


V. 

Each purchaser is liable, severally, for the debt in such manner 
that each owes the entire purchase price personally. 

VI. 

Each contracting party has received a literal exemplar of this 
contract. 

Zurich, the 6th day of April, 1921. 

Sig. on behalf of the Schmidt’schen Heissdampf-Gesellschaft 
m. b. h.: 

ALBERT MEIER, 

Attorney. 

HOFFMAN, RENTSCH, Illegible. 


Un behalf of the partnership Bauman n-Ga ms-Sieg: 

The Manager: ED. GAMS. 

Dr. F. FICK. 

II t Rule to Show Cause. 

Filed December 8, 1921. 

******* 

Upon consideration of the bill of complaint of complainants above 
named, the affidavit of Lyttleton Fox, verified the 8th day of De¬ 
cember, 1921, and the affidavit of Henry Escher, Jr., verified the 
30th day of September, 1921, and it appearing therefrom that im¬ 
mediate and irreparable injury, loss, or damage will result to com¬ 
plainants before notice can be served and a hearing had upon the 
application for a temporary restraining order and a preliminary 
injunction, in that complainants would be without remedy or means 
of redress if the sum of $3,180,600.00 described in the hill of com¬ 
plaint, together with the additional sum or sums of money received 
by way of dividends or otherwise upon the 12,825 shares of stock 
by the defendants Frank White and James C. Davis or either of 
them, or of any predecessor in office of either of them, described 
in the bill of complaint, which sums of money are now held by 
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defendant Frank White, as Treasurer of the United States, as a 
separate and segregated fund, or separate and segregated funds, 
and in a separate account, or separate accounts, should be com¬ 
mingled with other funds and accounts held by him, or paid out 
or otherwise disposed of; and it appearing further that said defend¬ 
ants, unless restrained by order of this Court, will divert said sum 
or sums of money to the uses and purposes of the defendant James 
C. Davis, as Director General of Railroads, and will dispose of said 
sums and place the same beyond the reach of complainants to their 
irreparable injury and damage, and this order being granted 
118 without notice, for said reason, it is on this 8th day of De¬ 
cember, 1921, at 3:11 o’clock P. M., 

Ordered that the defendants Frank White, individually and as 
Treasurer of the United States, James C. Davis, individuals and as 
Director General of Railroads, and each of them, show cause before 
this Court on the 16th day of December, 1921, at 10:00 o’clock a. m., 
or as soon thereafter as counsel may be heard, why a temporary in¬ 
junction against the defendants Frank White, individually and as 
Treasurer of the United States, James C. Davis, individually and 
as Director General of Railroads, should not issue as prayed for in 
the bill of complaint herein; and it is further 
Ordered that, in the meantime, and until the hearing and de¬ 
termination upon such rule to show cause, and the entry of an 
order thereon, the defendants Frank White, individually and as 
Treasurer of the United States, and James C. Davis, individually 
and as Director General of Railroads, their agents, servants, and 
attorneys, and each of them be, and they hereby are, restrained 
and enjoined from expending or parting with or covering into any 
new or different account or accounts, or otherwise disposing of or 
dealing with, otherwise than by holding subject to such disposition 
as shall be directed by decree or order of this Court, the sum of 
$3,180,600.00 described in the bill herein, together with any ad¬ 
ditional sum or sums of money received by either of them, or by 
any predecessor in office of either of them, by way of dividends or 
otherwise, upon the 12,825 shares of stock described in the bill, 
or in any other way in respect thereof, together with interest 
119 upon said sums of money from and after the receipt thereof. 

The restraint hereinabove imposed shall expire on the 17th 
day of December, 1921, unless prior to that time it is extended as 
provided by law. 


Service of this order shall be made not later than the 13th dav of 
December, 1921. 


JENNINGS BAILEY, 

Justice of the Supreme Court 

of the District of Columbia . 
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Marshals Return. 

Served a copy of the within rule on Frank White Personally 
Dec. 8, 1921; James C. Davis Personally: Dec. 9, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

Amendment to the Bill. 

Filed December 23, 1921. 


/ 


\ 


/ To the honorable judges of the Supreme Court of the District of 

Columbia, sitting in equity: 

Now come complainants Jak. Robert Sigg-Fehr, Gottfried Rudolph 
Baumann-Kienast and Edmund Gams, individually and as a co¬ 
partnership organized under the laws of the Confederation of 
Switzerland and, by leave of court first had and obtained, amend 
their bill of complaint herein by adding thereto paragraph 
120 numbered XXIII(a), in words and figures as follows: 

‘‘XXIII(a). Complainants further aver, upon information 
and belief, that, at the time the Alien Property Custodian purported 
and attempted to sell said 12,825 shares of stock to the Director 
General of Railroads, as aforesaid, said stock was reasonably worth, 
and the fair market value thereof was, in excess of Three Hundred 
Dollars ($300) per share, and the price of Two Hundred Dollars 
($200) per share paid or attempted to be paid by the Director Gen¬ 
eral of Railroads to the Alien Property Custodian, as is set forth 
herein, was grossly inadequate and greatly less than the reasonable 
value and the fair market price of said stock, and this was well- 
known both to the Alien Property Custodian and to the Director 
General of Railroads at said time. 

‘ That the Alien Property Custodian and the Director General 
of Railroads at said time knew' further that the said 12,825 shares 
of stock hereinabove referred to and identified w'ere claimed by 
complainants to be their property, and that complainants were 
actively asserting and maintaining their claim to said shares, then 
held by the Alien Property Custodian.” 


LYTTLETON FOX, 
Solicitor for Complainants. 

121 City of Washington, 

District of Columbia, ss: 

The undersigned, Lvttleton Fox, being duly sworn, deposes and 
says on oath: 

That he is an attorney at law, duly qualified and admitted to 
practice in New York State and United States Courts, and that he 
is attorney and eounselor-at-law for complainants Jak. Robert Sigg- 
Fehr, Gottfried Rudolph Baumann-Kienast and Edmund Gams, a 
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of^rom'nkinf’ j ‘i* 10 fo W in g amendment and the bill 

oi complaint, and is also duly authorized attorney in fact for 

3ar?“ ,“ d «f°™< to Jo any and dl 'ZZ,"£ 
«nenf nf h .! P rotec ‘ lon ? f <lieir rights and claims to or in re¬ 
tail of complaint^ enibraced in the fore gomg amendment and the 

nl< J bttt ,t e , haa read the foregoing amendment to the bill of eom- 
R aln : tRat the sources of his knowledge, information and belief 
thereof are conferences and correspondence between himself and the 

Pmwrh ^ C ' ISt0l j ln and the re Pro*ntatives of the Alien 
St*£ Gustodlan - and C0 R res P 0 , nden ce between the Secretary of 
if € j Hd th e Ahen Properj’ Custodian, concerning the matters above 
a leged; and that the averments of the foregoing amendment to the 

us &“ ,h * b '"" 

LYTTLETON FOX. 

122 Decembe r i be i92i n<1 ^ *° bef ° re me ,his 23rd da y of 

MORGAN H. BEACH, 

Clerk, 

By R. P. BELEW, 

Asst. Clerk. 

Fiat of Justice Bailey. 

Leave granted to file. 

JENNINGS BAILEY, 

J ustice. 

Motion to Discharge Rule. 

Filed December 23, J921. 


Now come the defendants Frank White, individually and as 
Treasurer of the l nited States, and James C. Davis, individually and 

thaJ the r°e r t Genenl of , Rallroads > separately and severally moving 
that the restraining order issued against them by this Court be dis¬ 
solved and that the rule to show cause served upon them in this suit 
requiring them to show cause why an injunction pendente lite should 
not be granted against them be discharged, and as grounds for the 
said motion assign the following: 

That the plaintiffs have not stated facts in their bill of complaint 
sufficient to entitle them to an injunction pendente lite as prayed 
or in the bill of complaint, in view of the express provisions of the 
Trading with the Enemy Act, the amendments thereto and the 
proclamations and executive orders issued thereunder. 

^ or separate answer to the rule to show cause and 

reason why such an injunction should not be granted 
These defendants refer to the affidavits of John K. M.’ Ewing, 
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1021, of Walker I). Hines, verified December 
iy, 1U21 of Henry B. Spencer, verified December 15, 1921, of T 
c * ve f lfied Det *eniber 19, 1921, of Michael J. O’Reilly, 

venfied December 19, 1921, and of Ralph Blaisdell, verified December 
Zl, 1921, and annexed hereto as Exhibits A, B, C, I). E, and F 

p e l 1\, and incorporated herein and made a part hereof as if 
fully set forth in this place. 

\\ herefore these defendants pray that the restraining order issued 
herein be dissolved and that the rule to show cause be discharged 

PEYTON GORDON, 
l nited States Attorney in and for the 
District of Columbia, Attorney for 
Frank 11 kite, as Treasurer of the 
United States, and James C. Davis, 

(is Director General of Railroads. 

124 Exhibit A. 

In the Supreme Court of the District of Columbia. 

Jak. Robert Sigg-1 ehr, Gottfried Rudolph Baumann-Iyienast, 
and Edmund Gams, a Copartnership, Complainants, 

against 

Frank White, Individually and as Treasurer of the United States 

of America, et al., Defendants. 

District of Columbia, ss: 

John K. M. Ewing, being first duly sworn, deposes and savs that 
he is an attorney at law duly admitted to practice in the courts of 
the State of New York and in the United States Federal Courts for 
the Southern District of New ^ork; that he is at present a member 
of the legal staff of the Alien Property Custodian and has been en¬ 
gaged in such capacity during the period of the past two years: that 
he is familiar with the records and files of the office of' the Alien 
Property Custodian and the records and files of the Alien Property 

Custodian pertaining to the property the subject matter of the 
within litigation; 

That the records pertaining to the subject matter of this litigation 
show that heretofore and in the manner and form provided by the 
provisions of the “Trading with the Enemy Act” the Locomotive 
Superheater Company, a corporation organized under the laws of 
the State of Delaware, with offices at 30 Church Street, New York, 
reported to this office, in an instrument duly executed 
12o by its secretary, that the Schmidt’sche Heissdampf 
Gesellschaft, a German corporation whose address was Cassel' 
Germany, was the record owner of 750 shares of common stock of 
the said corporation and entitled to accumulation of dividends 
amounting to $3,2o0. Also that Messrs. Briesen & Schrenk lawyers 
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with offices at 25 Broad Street, New York, N. Y., duly reported under 
date of October 11, 1918, the following: 

“The names of the persons for whom the bonds and cash herein¬ 
after set forth were held by Briesen & Schrenk are: 


Name. Address. Citizen of. 

Jakob Robert Sigg-Fehr .. .Zurich, Switzerland.Switzerland. 

Gottfried Rudolf Baumann- 

Kienast. “ “ “ 

Edmund Gams. “ “ “ 


“These bonds and this cash are proceeds of Dividends on stock of 
the Locomotive Superheater Company which the Alien Property 
Custodian has determined is the property of the following alien 
enemy 

Name. Address. Citizen of. 

Schmidt’sche Heissdampf 

Gesellschaft.Cassel, Germany.Germany. 

And further that the said reporters were holding $439,000 par 
value of U. S. Liberty Bonds, second issue, and $50,000 par value 
of U. S. Liberty Bonds, third issue, all registered in the name of 
Briesen & Schrenk. 

It was further reported by Messrs, Briesen & Schrenk that a trust 
agreement, undated, was entered into between Jacob Robert Sigg- 
Fehr, Gottfried Rudolph Baumann-Ivienast and Edmond Gams, all 
three of Zurich, Switzerland, with the firm of Briesen & Schrenk, 
whereby the latter were to continue to hold, as record holders, 12,775 
shares of stock of the Locomotive Superheater Company, but, for 
and on behalf of the first above named gentlemen. The copy 
126 of the said trust agreement supplied to this office recited, 
among other things, that while Messrs. Briesen & Schrenk 
were authorized to hold the said shares of stock for the benefit of 
the plaintiffs and collect the dividends accruing thereon and de¬ 
posited in a New York bank for account of the plaintiffs, that no 
disposition of the said shares of stock by Messrs. Briesen & Schrenk 
should be made even upon order of the plaintiffs, until the plain¬ 
tiffs presented proof of payment in full to the former owner, of the 
purchase price thereof, to-wit, SchmidPsche Heissdampf Gesell¬ 
schaft. 

Messrs. Briesen & Schrenk reported receipt of the items above 
noted but no others since April 30, 1918, which was retained in a 
special account of Messrs. Briesen & Schrenk with the Bankers Trust 
Company, and that the Liberty Bonds referred to, were, under a 
special agreement with the Board of Directors of the Locomotive 
Superheater Company, deposited in a special safe deposit box of the 
Mercantile Safe Deposit Company of New York City, access to which 
said box was permitted only to two directors of the Locomotive 
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Superheater Company and two members of the firm of Briesen & 
Schrenk. 

Following the receipt by the Custodian of the above noted facts, 
it was discovered upon investigation duly made, that a certificate 
of stock evidencing the ownership of 12,825 shares of the Locomo¬ 
tive Superheater Company and standing in the name of the within 
enemy, was on deposit in a London branch of one of the German 
banks, having been deposited therein for the account of the within 
named enemy prior to the year 1914. Also that under date of No¬ 
vember 8th, 1916, an agreement of sale was executed be- 
127 tween the within named enemy as seller and the within plain¬ 
tiffs as purchasers of the said 12,825 shares of stock at an 
agreed price of two hundred per cent (200%) of the par value 
thereof. That the said agreement of sale, however, made provision 
for a consummation of the sale at an indefinite date in the future, 
was conditional in its form and contained no recital of the payment 
of consideration prior to the consummation of the conditions upon 
which the contemplated sale was premised. That the alleged agree¬ 
ment of sale made further provision for the continuation of Messrs. 
Briesen & Schrenk trustees for the within enemy, as trustees in re¬ 
lation to the said stock for the within plaintiffs. And it was further 
discovered on investigation that the said alleged agreement of sale 
made provision for the accumulation of dividends accruing subse¬ 
quent to January 1st, 1917 under circumstances which precluded 
the within plaintiffs from exercising a control of ownership over 
such accumulating dividends and further that the agreement of 
sale contained restiictions upon the within plaintiffs exercising any 
rights of ownership over the said shares of stock claimed to have 
been purchased, during the period between the making of the con¬ 
tract and the undetermined date when it was contemplated the con¬ 
tract could be consummated. 

The Alien Property Custodian upon learning of the aforegoing 
substantially noted facts, exercised that authority which is con¬ 
ferred under the provisions of Section 7(c) as amended November 
4th, 1918 and determined that in substance and effect the facts 
made known to him evidenced the existing beneficial ownership of 
the within noted enemy in and to the said 12,825 shares of 
128 stock of the Locomotive Superheater Company and there¬ 
upon determined that such ownership existed, and exercised 
his right, under the authority of Section 7(c) as amended Novem¬ 
ber 8th, 1918, of seizing all the right, title and interest therein. 

In due course and form thereafter, demands w^ere duly made di¬ 
rected to the Locomotive Superheater Company for the above noted 
shares of stock reported by them as standing in the name of the 
within enemy and in due course were duly received by the Alien 
Property Custodian. Demands were also directed to Messrs Briesen 
& Schrenk dated Oct. 18. 1918. for the accrued dividends and Liberty 
Bonds. In due course and form thereafter demands w’ere subse¬ 
quently issued seizing the stock interest in 13,490 shares all deter¬ 
mined by the Alien Property Custodian, after investigation duly 
made, to be the property of the Schmidt’sche Heissdampf Gesell- 
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schaft the within enemy. In due course and form thereafter the 
, u o s '°, dlan - U P°? surrender of the outstanding certificate evidencing 
he above noted shares of stock, and at the same time serving upon 

msni” ' e Su P. erh . ea,er .Company a “stock cancellation de- 
T" d ’ ln , tur " rece ' V( ^ certificates of stock evidencing the above 

Trust No 2975 lng ^ * he name of tlle Alien Pro P er ‘y Custodian, 

In due course and form thereafter and in the manner provided 
by paragraph four of Section 12 of the Trading with the Enemy Act 

as amended March 8, 1919, the Alien Property Custodian (the right 
title and interest in all of the said shares having duly vested in him)' 
exercised the authority specifically given him, negotiated and con- 
19 Q 5U .mmated a sale of all of the above noted shares of stock duly 
129 seized by him to the United States Railroad Administration 

thereof The sumTf*2 V«7 iT w'?' ??*’ 192 °’ in P a -V™nt 

inercoi, tne sum ot !M,8M,,6/.19 which said sum was in due course 
f'? rm I . subs «[ucntlv deposited by the Alien Property Custodian 
lTnoTsoVe'ld' 3 Stal6S Treasurer an<l credited to Trust No. 297.5, and 

* ‘f A° be noted that the Custodian in exercising his authority of 
sale of the within shares of stock premised his action upon the d'esir- 

fM/ y ° f securin ? a P”ce therefor at which the enemy record owner 
itself was prepared and had agreed to sell the same. 

JOHN K. M. EWING. 

^Subscribed and sworn to before me this 21st day of December, 

t SEAL -] „ „ SOPHIE D. HILLMAN, 

Notary Public m and for the District of Columbia. 


10—3857a 
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Exhibit B. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39636. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumaxx-Keixast, 

and Edmund Gans, Complainants, 

against 

Frank \Y hite, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director Gen¬ 
eral of Railroads; Thomas W. Miller, as Alien Property Custodian, 
and Arthur von Briesen, Fritz von Briesen, Ilans von Briesen, and 
Otto von Screnk, Copartners in the Practice of Law under the 
Name of Briesen & Screnk, Defendants. 

130 Affidavit of Walker D. Ili net*. 

State of New York, 

County of New York, sx: 

Personally appeared before the undersigned Walker I). Ilines. who 
makes this affidavit to be used in behalf of respondents in the above- 
entitled suit and being first duly sworn, on oath deposes and says: 

Deponent states that he is a resident of the City of New York and 
is there engaged in the practice of the law; that during the year 1918 
and until January 10, 1919, he was Assistant Director General of 
Railroads; that on January 10, 1919, he was appointed Director 
General of Railroads, as is evidenced by the attached Proclamation 
of the President (marked “Exhibit A *) and that from that time 
until the end of Federal control at the end of February, 1920, and for 
some time thereafter he exercised and performed the authority and 
duties of the Director General of Railroads as prescribed and author¬ 
ized bv statutes of the L nited States and the Proclamations of the 
President, the Government administration of the railroads under 
Federal control being commonly known as the “United States Rail¬ 
road Administration.” 

Deponent states that on or about Januarv 23, 1919, he, as such 
Director General of Railroads, bought for the United States 14.178 
shares of the capital stock of the Locomotive Superheater Company, 
as appears by attached copy of agreement dated Januarv 23, 1919 
(marked “Exhibit B”) between A. Mitchell Palmer. Alien Property 
Custodian, and Walker D. Hines, Director General of Railroads. 
Deponent states that said shares constituted a majority of the 

131 capital stock of said company and that by virtue of such pur¬ 
chase for the United States he at once arranged to put repre¬ 
sentatives of the United States in control of the Board of Directors 
of said company and to that end he caused to be placed upon said 
Board of Directors, consisting of nine members, the following repre¬ 
sentatives of the Government of the United States, to-wit: T. C. 
Powell, Director, Division of Capital Expenditures of the United 
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States Railroad Administration; H. B. Spencer, Director, Division 
of Purchases of the United States Railroad Administration; Swager 
Sherley, Director, Division of Finance of the United States Railroad 
Administration; F. W. Scott, member of Advisory Committee on 
Finance of United States Railroad Administration, and Sandford H. 
C. Freund, Assistant General Counsel, Division of Law, United States 
Railroad Administration. 

Deponent further states that before making said purchase of said 
shares of stock for the United States he was advised by the Di¬ 
rector of the Division of Capital Expenditures of the United States 
Railroad Administration and by the Director of the Division of 
Purchases of the United States Railroad Administration that the 
acquistion of such stock by him as Director General for the United 
States would be advantageous to the said United States Railroad Ad¬ 
ministration and to the Government of the United States, because 
of the favorable influence which the control of said company would 
have upon the cost of equipping railroad locomotives with super¬ 
heaters. Deponent further states that throughout the period of 
Federal control of railroads, to-wit, from January 1, 1918, to Feb¬ 
ruary 29, 1920, the Government of the United States, on account 
of its responsibilities in connection with railroad operation 
132 and in connection with additions and betterments of the 
railroads in its control, including their equipment, was vitally 
interested in obtaining at reasonable prices the materials needed for 
the construction and betterment of railroad locomotives and the 
acquisition of the controlling interest in the stock of the Locomo¬ 
tive Superheater Company was regarded by him as a reasonable 
means to that end. Deponent further states that the purchase of 
said stock was a transaction in good faith for the purpose of acquir¬ 
ing the legal and beneficial interest in said stock for the United States 
and that same was made after deponent was advised by the repre¬ 
sentatives of the Division of Law of the United States Railroad Ad¬ 
ministration that he could lawfully purchase same. Deponent fur¬ 
ther states that after such purchase on behalf of the United States he 
exercised, through the above-mentioned persons, who, at his in¬ 
stance, were thereupon placed on the Board of Directors of said 
Company, active control over the affairs of said company, which 
control was made possible only because of the fact that the Govern¬ 
ment was thereby a majority stockholder in said corporation. 

Deponent further states that he has had no connection with the 
United States Railroad Administration since on or about the fifteenth 
day of May, 1920, when he ceased to be Director General of Rail¬ 
roads, and that he has no interest in the result of this suit. 

WALKER D. HINES. 

Subscribed and sworn to before me by Walker D. Hines this 19th 
day of December, 1921. 

WM. J. FLANAGAN, [seal.] 
Notary Public, New York Co., No. 129. 

New York County Register’s No. 3084. 

My term expires March 30, 1923. 
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133 Exhibit A. 

Appointing a Successor to If illiani G. McAdoo, Director General of 

Railroads, and Defining His Powers. 

By the President of the United States of America. 

A Proclamation. 

Whereas, by the proclamation dated December 26, 1917, taking 
over each and every system of transportation and the appurtenances 
thereof located wholly or in part within the boundaries of the con¬ 
tinental United States, it was provided “that the possession, control, 
operation, and utilization of such transportation systems hereby by 
me undertaken, shall be exercised by and through William G. 
McAdoo, who is hereby appointed and designated Director General 
of Railroads’’; and 

Whereas, by a subsequent proclamation dated April 11, 1918, 
certain other systems of transportation were taken under Federal 
control; and 

hereas. the said William G. McAdoo, Director General of Rail¬ 
roads as aforesaid, has tendered his resignation, which has been 
duly accepted: 

Now, therefore, I, Woodrow Wilson, President of the United 
States, under and by virtue of the powers and authority vested in 
me by law affecting the federal control of railroads and systems of 
transportation, and of all powers me hereto enabling, do hereby 
appoint Walker D. Hines, of New York, Director General of Rail¬ 
roads, and authorize him, either personally or through such divi¬ 
sions, agencies, or persons as he may appoint, in his own name or in 
the name of such divisions, agencies, or persons, or in the 

134 name of the President, to agree with the carriers or any of 
them or with any other person in interest, upon the amount 

of compensation to be paid pursuant to law, and to sign, seal, and 
deliver in his own name or in the name of the President or in the 
name of the I nited States of America such agreements as may be 
necessary and expedient with the carriers or other persons in interest 
respecting compensation, or any other matter concerning which it 
may be necessary or expedient to deal, and to make any and all con¬ 
tracts, agreements, or obligations necessary or expedient and to issue 
anv and all oideis which may in any way be found necessarv and 
expedient in connection with the Federal control of such systems of 
transportation, railroads, or inland waterways, as fully in all respects 
as the President is authorized to do. and generally to do and per¬ 
form all and singular all acts and things and to" exercise all and 
singular the powers and duties in relation to such Federal control as 
the President is by law empowered to do and perform. 

In witness whereof I have hereunto set mv hand and caused the 
seal of the United States to be affixed. 
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f . ^ one , thls te {| th da >’ of January, in the year of our Lord one 

Se LSed ni s n tai^ Un f d A ed and ^; neteen ,and of the Independence of 
tne Lmted States of America the one hundred and fortv-third 


[sEAL J WOODR 

By the President: 

FRANK L. POLK, 

Acting Secretary of State. 

Washington: Government Printing Office: 1919. 


WOODROW WILSON. 
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Exhibit B. 


An Agreement Made This 23 rd Day of January iqiq l 
Between A. Mitchell Palmer, Alien Propert, Cmtoddan’trf ^ 
after Called the Custodian), of the One Part, and Walker D Hinei 

Knemy Act as amended and the Executive Orders of the Pr2d™t 

hvcrcH rC t r r eq Ta d ‘° bc convc y e d, transferred, assigned and de- 
mered to the Custodian certain shares of stock of the Locomofivp 

Superheater Company (a corporation organized and existing under 

the laws of the State of Delaware) and the Director Generaf desires 
to buy the same for the United States, aesires 

Now, therefore, in consideration of the premises and the mutual 
promises herein contained it is agreed as follows: 1 

. ' , 1P Custodian hereby sells and agrees forthwith to assign 

transfer and deliver to the United States 14,178 shares of the Loco- 

2. The director General agrees to pay therefor the sum of $200 

per share or $2,835,600 in cash of which $25,000 shall be pavable 
upon the delivery of the said shares and the remainder thereof unon 
demand after twelve months from the date hereof. P 

3. The Custodian represents that he has good and lawful 

- ° n !i V said ? 1 ha 1 rcs as herein provided and agrees that in 

case the Lmted Mates shall be obliged to relinquish the said shares 

-no 01 T portlon °l the ™ the Custodian will deduct from the 
136 purchase price aforesaid the sum of $200 for each share so 

relinquished. In case of any such relinquishment a nroner 

ad i US mk Cnt ° f . dlvldends and interest shall be made. F P 

4. The portion of the purchase price not payable forthwith upon 

th th ? sa i d fi shares as hereinbefore provided shall carry in- 
terest at the rate of five per cent per annum. 

, °* J he j U ^ lted Sta * es sbaP be entitled to any and all dividends 
hereafter declared with respect to the shares purchased. 
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Witness the parties hereto the day and year first above written* 
/o: —A/MITCHELL PALMER, 

Alien Property Custodian. 
WALKER D. HINES, 

Director General of Railroads. 
J. B. P. 


(Signed) 

(Signed) 


District of Columbia, 

United States of America, 

Washington, ss: 

Signed by the above A. Mitchell Palmer Alien Property Custodian 
before me the undersigned Notary Public this 24th day‘of January 
iy it/. 

[Seal Alvin G. Belt, Notary Public.] 

( Si g n ^) ALVIN G. BELT, 

Notary Public in and for the District of Columbia. 

Commission expires Jan. 4/21. 


I hereby certify that the above is a true and correct copy of agree¬ 
ment between A. Mitchell Palmer, Alien Property Custodian, and 
„ ^ alker D. Hines, Director General of Railroads, covering the 

1J7 purchase of stock of the Locomotive Superheater Company 
dated January 23, 1919. 


Exhibit C. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39636. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast, 

and Edmund Gams, Complainants, 

against 

k rank V Hite, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director General 
of Railroads; Thomas W. Miller, as Alien Property Custodian, 
and Arthur von Briesen, Fritz von Briesen, Hans von Briesen, and 
Otto von Schrenk, Copartners in the Practice of Law under the 
Name of Briesen & Schrenk, Defendants. 

Affidavit of Henry B. Spencer. 

District of Columbia, 

City of Washington, ss: 

Personally appeared before the undersigned attesting officer, 
Henry B. Spencer, who makes this affidavit to be used as evidence 
for the Respondent- in the above stated case, and being first duly 
sworn deposes and says: 
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Deponent was during the entire period of Federal control of rail¬ 
roads, under appointment of the Director General of Railroads in 
charge of the Division of Purchases for account of the Director 
General of Railroads involved in the Federal control of rail- 

138 roads. 

As a part of the purchases necessary to be made in this 
behalf, there were the materials and appliances necessary for the 
production of two thousand locomotives and one hundred thousand 
freight cars, which were built new by the Director General for 
account of the railroads. In addition to this, so far as the locomotives 
under Federal control were concerned, there was a program of re¬ 
habilitation of locomotives in service by converting them from the 
ordinary type of saturated steam production to what is known as 
superheater system of producing steam in locomotives. The super¬ 
heater appliance in common use on locomotives, was at that time 
covered by letters patent, and the appliance itself manufactured and 
furnished by the Locomotive Superheater Company, a Delaware cor¬ 
poration, which owned and controlled all patents covering said 
appliance, and as a result said corporation enjoyed a complete 
monopoly in such production. 

The conditions produced by the World War caused material ad¬ 
vance in price of coal. One of the economical results of the use of 
superheaters in locomotives is a saving in the amount of coal neces¬ 
sary to produce a given amount of motive power. The uncertainty 
as to the duration of war and consequently as to the duration of 
Federal control of railroads, made the matter of price and production 
of superheaters for locomotives a matter of great economical im¬ 
portance. At the then prevailing prices of coal, it would have been 
advantageous and desirable to convert many thousands of the loco¬ 
motives then in sendee by the application of the superheater 

139 appliance so that the prospect of the demand for this con¬ 
trivance by the Director General while operating the rail¬ 
roads of the United States was very large, and it was of great im¬ 
portance that he and the government should not be subjected to un¬ 
reasonable advances in the cost of superheaters that were entirely 
within the power of the Locomotive Superheater Company to impose. 
In this situation of affairs it came to the attention of deponent and 
other officers of the United States Railroad Administration during 
the fall of 1918, that a block of the stock of the Superheater Com¬ 
pany had been seized by the Alien Property Custodian, and was in 
his hands subject to disposal under the terms of the Trading with 
the Enemy Act then in force. The amount of stock so held and 
subject to disposal being a majority of the entire stock of the cor¬ 
poration and ownership thereof would give control of the activities 
of the corporation itself. The question of the advisability of pur¬ 
chasing this block of stock, and thereby securing control of this 
corporation, came up for consideration by the Director General and 
his Staff, and deponent’s opinion on the subject was invoked by the 
Director General. At the time that the discussion of this question 
became acute the officers in charge of the Locomotive Superheater 
Company had declined to make a definite price at which the Com- 
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pany would be willing to furnish this appliance to meet the future 
needs of the Director General. Deponent was of the opinion, and so 
advised the Director General, that it would be to his advantage to 
procure control of this corporation for the following among other 
reasons. First, the control, through this company, of all desirable 
patents on superheaters, would be obtained; Second, that the 

140 appplication and practical results obtained from the apppli- 
cation of superheaters to locomotives in service, as well as to 

locomotives then in the process of construction, in view of the price 
of coal, was a distinct economical advantage and saving; Third, 
that through the ownership of this stock the cost of this device would 
be reduced to the Director General either by a direct reduction of the 
prices charged, or indirectly through the dividends on the stock 
that would accrue from higher prices; Fourth, the ability through 
this ownership to avoid the losses that would obtain by the exercise 
of a complete monopoly over the production of this necessary device, 
which, in the absence of this stock control the Director General 
would be unable to avoid. 

Deponent had been at that time actively engaged in railroad work 
since his graduation from college. Immediately upon his gradua¬ 
tion he entered into the service of the Klgin, Joliet & Eastern Rail¬ 
way Company, with headquarters at Joliet, Illinois, in a clerical 
capacity. Later deponent entered the service of the Southern Rail¬ 
way Company and continued therein for the period of twenty years, 
beginning as a trainmaster and passing on up to the office of Vice 
President, and as such Vice President, was in charge of construc¬ 
tion, purchases, financial and other matters; and this office, with 
these duties, was held and performed by the deponent for the period 
of twelve years immediately preceding the date of Federal control. 
At the beginning of Federal control, deponent was appointed Chair¬ 
man of the Central Advisory Purchasing Committee, of the United 
States Railroad Administration and was thereafter made Director 
of the Division of Purchases, which office deponent held until. 

141 the close of the period of Federal control. From deponent’s 
experience in railroad service as aforesaid, he is of the opin¬ 
ion that the practical results obtained from the application of the 
superheater device hereinbefore testified about, is beneficial, econom¬ 
ical. and essentially necessary to the proper equipment of locomotives 
used in railroad sendee, and that for these reasons and under the 
circumstances hereinbefore related, the acquisition of the stock that 
gave control of the Superheater Company was a wise business move 
on the part of the Director General and vitally necessary in the- 
interests of the Government in the operation of the railroads of the 
United States under Federal control. Deponent advised the Di¬ 
rector General to this effect before the purchase was made. This 
advice was concurred in by the other members of the Staff of the 
Director General, and acting upon this advice the purchase was 
made and the control of the company assumed by a Board of Di¬ 
rectors, approved by the Director General, and the details of the 
business of the Locomotive Superheater Company as a corporation 
was thereafter under the control of the Directorate, approved by the 
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oTkdwal'^ontrol tr an,l° ntinUed the remainder 

ductionof this nec^ar v i° ’ “ ^ ult the P rice of the P">- 

level of prices of steeT^S theater a J though the 

the Government through tlm n; a n ^^ncod, an d as a result 

the railroads, rece ve7fLtent^T. fi ? enera ,n the °P«retion of 

142 . . General through 

familiar with the conduct of it« of. ? n ®rehip, atl 'i was personally 
on the Board as representing the TTr 1 ^' £ esides deponent, who oat 
chases, the peraonnef of th! « 1) ! rectot ; G eneral’s Division of Pur- 

General, was P hk Mrec?Sr Sf the the , 1 $" Brt of th e Director 
the Advisory Conmdttee on F „n»T Finance, a member of 
Of Capital ExpanS^S 

the same constituting a mninntv ir ‘ la p ve of his Law Division, 
these, there was retdfned^n Th/rZf T Board ’ and in addition to 

nority stockhoTdera X f™ oCtT^"*^ ° f , the m “ 

6X iiepo'nent 0 further t r? U ! ?tion ° f ,his 

March/ 1920 he has been «mf SmCe °S or about tb e 26th day of 
crs’ Express Company and that ^° W ’ ^ r .^ 1( l ent tbe Fruit Grow- 
been connected with die United Stafpt p 1 u da *f bas in no wa y 
in the employ of the Governm^t ind ^^u 0 ^ Admin i^ation, or 
above entitled suit. ’ ^ tbat be bas no interest in the 

henry b. spencer. 


Subscribed and sworn to befoi 
loth day of December, 1921 
[seal.] 


t 

I 


me by Henry B. Spencer, this 

HARRY K. PIMPER, 

Notary Public. 


11—3857 a 
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143 Exhibit D. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39636. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Keinast 

and Edmund Gans, Complainants, 

against 

Frank White, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director Gen¬ 
eral of Railroads ; Thomas W. Miller, as Alien Property Custodian, 
and Arthur von Briesen, Fritz von Briesen, Hans von Briesen, 
and Otto von Schrenk, Copartners in the Practice of Law under 
the Name of Briesen & Schrenk, Defendants. 

Affidavit of T. C. Powell. 

State of New York, 

County of New York, ss: 

Personally appeared before the undersigned T. C. Powell, who 
makes this affidavit to be used in behalf of respondents in the above- 
entitled suit and being first duly sworn, on oath deposes and says: 

Deponent states that he has been engaged and employed in con¬ 
nection with the operation of railroads in the United States since 
1884; that from 1905 to 1917 he was in charge of operation and 
traffic first of the St. Louis & Louisville Lines of the Southern 
Railway System and during latter portion of said time, of the Ala¬ 
bama & Great Southern Railway and the C. N. O. & T. Railway 
now part of the Southern Railway System; that during that 
144 time deponent became familiar with the super heater as ap¬ 
plied to railway locomotives and was instrumental in install¬ 
ing the first superheaters on locomotives of the Alabama & Great 
Southern Railways; deponent further states that he was appointed 
by the Director General of Railroads January 15, 1919 in the Divi¬ 
sion of Capital Expenditures as Director of such Division, con¬ 
tinuing in said position until February 1920 at which time he 
resigned said position and became Vice-President of the Erie Rail¬ 
road with headquarters in New York, which position deponent still 
occupies. 

That about the time deponent became director of Capital Ex¬ 
penditures of the I nited States Railroad Administration he was 
requested by Walker D. Hines, Director General of the United 
States Railroad Administration to investigate and report on the 
advisability of the Director General purchasing from the Custodian 
of Alien Property 14,178 shares of the capital stock of the Locomo¬ 
tive Superheater Co. a Delaware corporation which shares of stock 
deponent was advised had been seized by the said Custodian of 
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Alien Property under the Trading with the Enemy Act as Property 
of enemy aliens, citizens and subjects of the German Empire. De¬ 
ponent further states that the superheater as applied to railway 
locomotives economizes fuel, increases power and is of very great 
advantage and consequence in the efficient and economic operation 
of railroads. 

That the United States Railroad Administration required a very 
large number of such appliances for the equipment of new locomo¬ 
tives being constructed and to carry out the program of transform¬ 
ing a very large number of locomotives then in use on the 

145 railroads under Federal control of the saturated type into 
locomotives of the superheater type. Deponent was advised 

and learned in the course of his investigations that the superheater 
covered by the patents owned by the Locomotive Superheater Co. 
or which it was authorized to use was the best and most efficient 
appliance of such kind in use; that the said Locomotive Super¬ 
heater Co. had a monopoly on such appliance in the United States 
and deponent was advised that at said time the said Locomotive 
Superheater Co. was refusing to name a price for such appliances 
or the right to use same to the United States Railroad Administra¬ 
tion. Deponent further states that after making a very careful in¬ 
vestigation pursuant to the said request of the said Director Gen¬ 
eral, he advised the Director General to purchase the said 14,178 
shares of the capital stock of the said Locomotive Superheater Co. 
from the said Custodian of Alien Property and that the purchase 
of said stock would be of very great advantage to the United 
States Railroad Administration and to the United States as a means 
of procuring for the Railroad Administration an adequate supply 
of superheaters at a reasonable price. 

Deponent further states that on or about the 23rd of January, 
1919, the Director General did purchase said 14,178 shares of the 
capital stock of the said Locomotive Superheater Co. the same con¬ 
stituting a majority of the stock outstanding of said company and 
the purchase thereof giving a control of said corporation to the 
Director General of Railroads. 

Deponent further states that after the acquisition of said shares 
of stock by the Director General of Railroads, the said 

146 Director General assumed control of said corporation by 
electing a majority of the Nine Members of the Board of 

Directors thereof. That the said majority of the said Board of 
Directors elected by the Director General by reason of said stock 
ownership were representatives of the United States Railroad Ad¬ 
ministration and were as follows: 

H. B. Spencer, Director Division of Purchases. 

Swager Shirley “ “ “ Finance. 

F. W. Scott, Member of Advisory Committee on Finance. 

Sanford H. C. Freund, Asst. General Counsel and Member of 
Division of Law. 

T. C. Powell, Director of Division of Capital Expenditures. 

Deponent further states that in addition to being made a director 
of said company deponent was also chosen Vice-President; that the 
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Director General of Railroads through the said directors and suc¬ 
cessors of some of them, continued in control of said corporation and 
in the management thereof until after the end of Federal control 
and until or about the 27th day of December, 1920. That by rea¬ 
son of such control, the price of superheaters furnished the United 
States Railroad Administration was not increased, notwithstanding, 
the price of steel products generally in the United States did in¬ 
crease after the acquisition of said stock by the Director General 
and during the remainder of the period of Federal control. 

Deponent further states that after the acquisition of said stock 
and the assuming of control of the said corporation by the Director 
General of Railroads as herein set forth, the management of said 
corporation and its policies were actually in charge of and controlled 
by the representatives of the Director General on said Board 
147 of Directors, but executive officers of said corporation were 
retained, being experts and skilled in the work in which 
they were employed. 

Deponent further states that he believed at said time and believes 
now that the acquisition of said stock was of very great consequence 
and advantage to the l nited States Railroad Administration and 
to the l nited States and that thereby a very large amount of money 
required for the purchase of said appliances was saved to the United 
— an adequate supply of such appliances was se¬ 
cured for the l nited States at a reasonable cost. 

Deponent further states that he continued as a member of the 
said Board of Directors until December 27, 1920 and that he was 
ver y active in the management of said corporation during all of 
said time. 

Deponent further states that he has not been otherwise connected 
with the l nited States Railroad Administration since February 

1920, and that he has no interest in the result of this suit. 

T. C. POWELL. 

Subscribed and sworn to before me this 19th dav of December 

1921. 

[seal.] A. L. TRAVIS, 

Notary Public, No. 135, Kings County. 

Certificate Filed in New York County No. 87. 

My Commission Expires March 30, 1923. 

N. Y. County Register's Office No. 3093. 
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Exhibit E. 


In the Supreme Court of the District of Columbia. 

Equity. No. 39635. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kiknast, 
and Edmund Gams, a Copartnership, Complainants, 

against 

Frank hite, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director General 
of Railroads; Thomas W . Miller, as Alien Property Custodian, and 
Arthur von Briesen, Fritz von Briesen, Hans von Briesen, and 
Otto von Schrenk, Copartners in the Practice of Law under the 
name of Briesen & Schrenk, Defendants. 

Affidavit. 

City of Washington, 

District of Columbia, ss: 

The undersigned, Michael J. O’Reilly, Chief of the Division of 
Bookkeeping and \\ arrants of the United States Treasury Depart¬ 
ment, being duly sworn according to law, deposes and says: 

That all moneys received in connection with or growing out of \ 
the transactions set forth in the Bill of Complaint concerning a 
sale of certain stock or dividends received therefrom bv the Director 
General of Railroads and referred to in the Order and Rule to show 
cause issued by the Supreme Court of the District of Columbia on the 
8th day of December, 1921, in Equity No. 39636, Jak. Robert Sigg- 
Fehr, Gottfried Rudolph Baumann Kienast and Edmund Gams, a 
copartnership , Complainants, against Frank White, individually and 
as Treasurer of the United States of America, James C. Davis, 
149 individually and as Director General of Railroads, Thomas 
W. Miller, as Alien Property Custodian, et al., Defendants, 
were received between January 11, 1921, and October 10, 1921, and \ 
were deposited into the General Fund of the United States Treasury ' 
as required by law and thereby became commingled with other 
moneys belonging to the United States derived from taxation and • 
other sources, required by law to be deposited in the Treasury of 
the United States. 

That the moneys referred to have never been segregated or set \ 
apart in any distinct fund and are not now capable of being phys¬ 
ically segregated and set apart as being the identical moneys derived 
from the particular sources stated: 

That upon the receipt of such moneys they were in proper course 
formally covered into the Lnited States Treasury by warrant of the 
Secretary of the Treasury and record thereof made upon the books 
of the Treasury Department, and credited to a so-called “Revolving » 
Fund” known and identified under an appropriation account entitled 


/ 


/ 
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“Federal Control of Transportation Systems,” which consists of vari¬ 
ous credits derived from divers sources, the whole constituting the 
appropriation account, and is carried on the hooks of the Treasury 
Department in accordance with the provisions of Section 202 of the 
“Transportation Act, 1920,” approved February 28, 1920; that on 
the 31st dav of December. 1920, there was an unexpended balance 
of $219,746,547.19 in said appropriation account on the books of 
the Treasury and the unexpended balance in the same account on 
June 30, 1921, was $113,526,498.92; that from September 22, 1921, 
to November 15, 1921, there had been paid into the United 

150 States Treasury, and actually credited on the Treasury books 
to said appropriation account ‘‘Federal Control of Transpor¬ 
tation Systems,” the sum of $100,997,021.11 as proceeds of sales of 
railroad equipment trust notes, and that the unexpended balance to 
the credit of said appropriation account on November 15, 1921, was 
$98,797,439.24; that the last payment by the Locomotive Super¬ 
heater Company was made on October 10, 1921, and the said pay¬ 
ment was credited prior to November 15, 1921, to said appropria¬ 
tion, “Federal Control of Transportation Systems.” 

Affiant further deposes and says that there is held on deposit with 
the Treasurer of the l nited States in an account known and entitled 
“Secretary’s Special Deposit Account No. 8” the moneys deposited 
by the Alien Property Custodian for account of trusts which have 
come into his possession and among which is the trust identified and 
numbered 2975 consisting of moneys received and deposited in said 
“Secretary’s Special Deposit Account No. 8” for account of 
“Schmidt sche Heissdampf Gesellschaft,” the total sum so^ deposited 
for account of said trust numbered 2975 being $3,274,545.42, from 
which there was withdrawn prior to April 15, 1921, the sum of 
$12,542.29, leaving a balance of $3,263,003.13 to the credit of said 
trust numbered 2975, as of December 15, 1921; and that the Treas¬ 
urer of the United States has in his custody Liberty Loan bonds of 
the face amount of $489,000, of which $439,000 are Second Liberty 
Loan 4 per cent bonds and $50,000 Third Liberty Loan 4 1 /, per 
cent bonds, which were received from the Alien Property Cus¬ 
todian and deposited for said Trust No. 2975 for account of 

151 Schmidt’sche Heissdampf Gesellschaft. 

MICHAEL J. O’REILLY, 

Chief Division of Bookkeeping and Warrants. 

Sworn to and subscribed before me this 19" day of December, 
1921, and I hereby certify that the said Michael J. O’Reilly is per¬ 
sonally well known to me to be the identical person mentioned in 
the foregoing affidavit. 

r SE AL.l SAxMUEL H. MARKS, 

Notary Public, D. C. 
(Official Signature.) 

My commission expires Jan. 18, 1923. 
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Exhibit F. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39636. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Keinast, 

and Edmund Gans, Complainants, 

against 

Frank White, Individually and as Treasurer of the United States 
of America; James C. Davis, Individually and as Director Gen¬ 
eral of Railroads; Thomas W. Miller, as Alien Property Custodian, 
and Arthur von Briesen, Fritz von Briesen, Hans von Briesen, 
and Otto von Screnk. Copartners in the Practice of Law under the 
Name of Briesen & Screnk, Defendants. 

Affidavit of Ralph Blaisdell. 

District of Columbia, 

City of Washington, ss: 

Personally appeared before the undersigned attesting officer, Ralph 
Blaisdell, who makes this affidavit to be used as evidence 
152 for the Respondents in the above entitled suit and being first 
duly sworn deposes and says: 

Deponent states he is a resident of the City of Washington, and 
ever since February 1, 1920 has been the duly appointed, qualified 
and acting I reasurer of the United States Railroad Administration, 
and Disbursing Officer to the Director General of Railroads of the 
United States; that as such Disbursing Officer it is his duty to keep 
an accurate book record of the moneys deposited in the revolving 
fund of the Director General created by Congress and in the posses¬ 
sion of the Treasurer of the United States, and of all moneys with¬ 
drawn from said fund, and an accurate record of the condition of 
said fund and the available balance therein at all times; that no 
moneys can be withdrawn from such funds except on the order or 
direction of this deponent; that deponent has in his possession and 
in his care and keeping the records of his predecessor, as such Dis¬ 
bursing Officer to the Director General of Railroads, showing the 
moneys received and disbursed by such predecessor; that such rec¬ 
ord shows that on February 11, 1919, deponent’s said predecessor, 
as Treasurer of the United Staates Railroad Administration, drew 
a check in favor of the Alien Property Custodian of the United 
States for $25,000 to cover initial pavment on purchase by the 
Director General of 14,178 shares of the capital stock of the Loco¬ 
motive Superheater Company from the Alien Property Custodian, 
under and pursuant to contract between the Director General of 
Railroads and the said Alien Property Custodian, dated January 
23, 1919. The said check was not drawn on the said revolving 
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fund but was drawn upon and paid out of the funds of the 

153 Director General under control of the Treasurer of the United 
States Railroad Administration and realized from operating 

revenues of the railroads under Federal control. Deponent further 
says that on April 24, 1920, he drew a check on the said revolving 
fund in the hands of the Treasurer of the United States for $2,978,- 
080.91 in favor of the said Alien Property Custodian in payment of 
the balance of the purchase price of said shares of stock in the said 
Locomotive Superheater Company with accrued interest, pursuant 
to the terms of said contract of January 23, 1919; and said amount 
on presentation of said check by or on behalf of the said Alien 
Property Custodian was withdrawn from said revolving fund and 
no part of said amount covered by said check has ever been restored 
to said fund or to the United States Railroad Administration. De¬ 
ponent further states that on or about January 11, 1921, the said re¬ 
volving fund was credited with $1,516,144 paid by the Locomotive 
Superheater Company to the Director General of Railroads as initial 
payment on the purchase price of said 14.178 shares of stock of the 
said Locomotive Superheater Company, sold by the Director Gen¬ 
eral to the Locomotive Superheater Company on or about January 
10, 1921; that on or about April 11, 1921, the said revolving fund 
was credited with $1,030,000, paid by the Superheater Company as 
a part of the purchase price of said «tock, with accrued interest; 
that on or about May 5. 1921, said revolving fund was credited with 
$750,000 paid by the Superheater Company upon the purchase price 
of said shares of stock ; that on August 18, 1921 said revolving fund 
was credited with $6,840.66. paid by said Superheater Corn- 

154 panv as accrued interest on unpaid portion of the said pur¬ 
chase price of said shares of stock and on or about October 

10, 1921, the said revolving fund was credited with $3,750 accrued 
interest on unpaid portion of purchase price of said shares of stock; 
that no other moneys accruing from the sale of said stock have at 
any time been received by the Director General or credited to said 
revolving fund or any other fund under the control of the Director 
General or in which he has an interest; that at the close of business 
on April 30, 1921, the available balance in said revolving fund was 
$115,684,418.86. Including the said amount of $750,000 paid by 
the said Superheater Company on the purchase price of the said 
stock and credited to said revolving fund on May 5. 1921, there was 
credited to said fund between the close of business April 30, 1921, 
and the close of business June 30, 1921, $69,365,582.36, and in the 
same period there was disbursed from said revolving fund $70,572,- 
210.39. Including the said amount of $6,840.66 accrued interest 
on unpaid portion of purchase price of said stock, credited to said 
fund on or about August 18, 1921, there was credited to said fund 
between the close of business on June 30, 1921 and the close of 
business on October 8, 1921, $24,834,589.89, and in the same period 
there was disbursed from said fund $112,710,777.74, leaving an 
available balance in said revolving fund at the close of business 
October 8, 1921 of $26,601,602.98. Including the said sum of 
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H To™! wi ntereS f’ credi ! ed , t0 said revolving fund on or about 
1921 as aforesaid, there was credited to said fund be¬ 
tween the close of business October 8 . 1921 and the close of business 
December 8 , 1921, $117,220,372.64, and there was disbursed 
iob from said fund during the same period $21,695,152.92 leav- 

. ih \ ng an , ? vai . a ^ le balance in said fund on December 8 ,' 1921 
at the close of business on said date of $122,126,822.70. Deponent 

urther states that between the close of business April 30, 1921 and 
the close of business December 8 , 1921, there was credited to the said 

th V ° Vm h fUnd f 760 f 90 :5 6j paid ^ the Superheater Company upon 

dnri^ aSe PnCC ° f T Shares 0f Stock and accr ued interest and 
during the same period there was credited to said fund from other 

sources, $210,659,9o4.23, and there was disbursed from said fund 

SSLTl Pen0d $ 2 .0 4 : 978 ’ 141 l ° 5, or $89,293,722.19 in excess of 
the total balance in said fund at the close of business April 30 1921 

PqT, 0 " 6 "! ^ mh ? r states that between the close of business April 3(k 

*n tL d i he C < f e 0f business October 8 , 1921, there was credited 
to the said revolving fund $756,840.66, paid by the Superheater 
Company on the purchase price of said shares of stock, and accrued 
interest, and during the same period there was credited to said re- 
'°'y^ g ,, fund fro ™ other sources $93,443,331.59, and during said 
?Q 8 ^ftQ 97 WaS dlsbur ? ed fr om said fund $183,282,988.13 or $67- 

bSffiU 30 X , Ce i921 Ce in Sald fund at the close of 

RALPH BLAISDELL. 

Sworn to before me this 21 st day of December 1921. 

W. B. ROBINSON, 

Notary Public. 
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Memorandum Opinion of Cowrt. 

Filed April 17, 1922. 


As far as the proceeds of sale by the Alien Property Custodian are 
concerned, I think the plaintiffs are fully protected by the statute 
and no injunction is necessary. 

As to the dividends secured by the Director General of Railroads 
and the proceeds of the sale of the stock by him and paid into the 
Revolving Fund in the Treasury of the United States, I think 
tnat the United States would be a necessary party to the relief 

sought. Such being the case I think the Court is without jurisdiction 
to issue an injunction. 

BAILEY, J. 


12—3857 a 
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Order. 

Filed May 17, 1922. 

******* 

This matter coming on to be heard upon the bill of complaint as 
amended; upon the rule to show cause issued pursuant to the prayer 
of the said bill and the temporary restraining order granted in favor 
of the plaintiffs herein against Frank White, individually and as 
Treasurer of the United States, and James C. Davis, individually and 
as Director-General of Railroads; upon the motion of Frank White, 
individually and as Treasurer of the United States, and James C. 

Davis, individually and as Director General of Railroads, 
157 that the restraining order issued against them herein be 
dissolved and that the rule to show cause be discharged; 
upon the affidavit on behalf of the plaintiffs of Lyttleton Fox, to¬ 
gether with the exhibits thereto annexed, and the affidavits on behalf 
of the defendants of John K. M. Ewing, Walker D. Hines, Henry B. 
Spencer, T. C. Powell, Michael J. O’Reilly, and Ralph Blaisdell; 
and upon the arguments and briefs of counsel; upon consideration 
thereof, it is, by the Court, this 17 day of May, 1922, 

Adjudged, ordered and decreed that the restraining order hereto¬ 
fore issued against Frank White, individually and as Treasurer of 
the United States, and against James C. Davis, individually and as 
Director-General of Railroads, be and the same hereby is dissolved, 
and 

It is further adjudged, ordered and decreed that the rule to show 
cause heretofore issued directed to Frank White, individually and 
as Treasurer of the United States, and James C. Davis, individually 
and as Director General of Railroads, be and the same hereby is 
discharged. 

JENNINGS BAILEY, 

Justice. 

I consent as to form: 

LYTTLETON FOX, 

Attorney for Plaintiffs. 


158 Order Allowing Special Appeal. 

Filed July 17, 1922. 

* * , * * * * * 

On consideration of the petition for the allowance of a Special 
Appeal in the above entitled cause from the order of the Supreme 
Court of the District of Columbia entered therein on May 17, 1922, 
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It is ordered by the Court that said petition be and the same is 
hereby granted. 


A true Copy. 
Test: 


Per Mr. Chief Justice SMYTH, 

June 29, 1922. 


[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 


Memorandum. 

July 17, 1922.—Time to file transcript of record in Court of 
Appeals extended to August 15, 1922, inclusive. 

Assignment of Errors. 

Filed July 17, 1922. 

******* 

The above-named complainants, upon appeal to the Court of 
Appeals pf the District of Columbia from the order entered herein 
on the 17th day of May, 1922, dissolving the restraining order here¬ 
tofore issued in this cause against Frank White, individually and 
as Treasurer of the United States, and James C. Davis, in- 
159 dividually and as Director General of Railroads, discharging 
the nile to show cause heretofore issued in this cause directed 
to said White, individually and as Treasurer of the United States, 
and to said Davis, individually and as Director General of Railroads, 
do hereby make the following assignment of errors: 

1. The Supreme Court erred in that it dissolved the restraining 
order, dated the 8th day of December, 1921, and heretofore issued 
against the defendants Frank White, individually and as Treasurer 
of the United States, and James C. Davis, individually and as 
Director General of Railroads. 

2. The Supreme Court erred in that it discharged the rule to 
show cause, dated the 8th day of December, 1921, heretofore directed 
to the defendants Frank White, individually and as Treasurer of the 
United States, and James C. Davis, individually and as Director 
General of Railroads, 

3. The Supreme Court erred in that it granted the motion of the 
defendants Frank White, individually and as Treasurer of the 
United States, and James C. Davis, individually and as Director 
General of Railroads, that said restraining order be dissolved and 
said rule to show cause discharged. 

4. The Supreme Court erred in that it did not issue the temporary 
injunction against the defendants Frank White, individually and 
as Treasurer of the United States, and James C. Davis, individually 
and as Director General of Railroads, as prayed for in the bill of 
complaint herein. 
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5. The Supreme Court erred in that it did not issue a temporary 
injunction against the defendant 1’rank \\ hite, individually and as 
Treasurer of the l nited States, and James C. Davis, individually 
and as Director General of Railroads, their agents, servants 
160 and attorneys and each of them, restraining and enjoying 
them from expending or parting with or covering into any 
new or different account or accounts, or otherwise disposing of or 
dealing with, otherwise than by holding subject to such disposition 
as shall be directed by decree or order of this Court, the sum of 
$3,180,600, described in the bill herein, together with any additional 
sum or sums of money received by either ot them, or by any prede¬ 
cessor in office of either of them, by way of dividends or otherwise, 
on the 12,825 shares of stock described in the bill, or in any other 
way, in respect thereof, together with interest upon said sums of 
money from and after the receipt thereof. 


Dated. July 12th, 1922. 


LYTTLETON FOX, 
Attorney for Complainants. 


Service of a copv of the foregoing Assignment of Errors is 
acknowledged, lids 17th day of July, £ WEgT> 

Asst. Attorney of the United States in 
and for the District of Columbia, 
Attorney for Frank 11 hite, as Treas¬ 
urer of the United States, and James 
C. Davis, as Director General of Rail¬ 
roads. 


161 Stipulation as to Designation of Record. 

Filed July 17, 1922. 

******* 

It is hereby stipulated by and between the attorneys for the com¬ 
plainants and the defendants that the following parts of the original 
proceedings shall constitute the transcript on appeal to the Court of 
Appeals of the District of Columbia, from the order of the Supreme 
Court of the District of Columbia, entered in the above-entitled cause 
on May 17th, 1922, namely: 

1. The bill of complaint and the exhibits thereto annexed. 

2. The amendment to the bill of complaint, verified the 23rd day 

of December, 1921. . . 

3. The rule to show cause and temporary restraining order granted 
pursuant to the prayer of said bill, dated the 8th day of December, 

1921 

4. The affidavit on behalf of plaintiffs, of Lyttleton Fox, verified 
the 8th day of December, 1921; and the exhibits thereto annexed. 

5. The motion of the defendants Frank White and James C. 
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Mu'i S ’dischareed reStraining be dissolved and the rule to show 

, f on behalf of the defendants of John K M' Ewinc 

dated the 21st day of December, 1921. g ’ 

•c affidavit on behalf of the defendants, of Walker D Hines 

annexed thC 19,h ^ ° f December ’ 1921: and the exhibits thereto 

8. The affidavit on behalf of the defendants of Henrv B. Spencer 
i no Ve " fied the 15th dfl y of December, 1921 spencer, 

r> 9 ' ,, a ? idav , it ? n beh «lf of the defendants of T C 
in mi? We Li’ enfied th , e 19th da y of December, 1921. 

a™davit on behalf ol the defendants of Michael J. 
0 Reilly, verified the 19th day of December, 1921. 

j i| Tbe affidavit on behalf of the defendants of Ralph S. Blais- 
doll, verified the 21st day of December, 1921. 

• 12 , Tbe Pjder of this court, dated the 17th dav of May, 1922 and 
signed by Mr. Justice Jennings Bailey, dissolving the restraining 
order issued against the defendants Frank White and James C. Davis 8 

order apneTediom." *° ^ ‘° them ’ bein « tha 

1922 T opmion of Mr - dust ice Jennings Bailey, filed April 17th, 
14. The plaintiffs’ assignment of errors. 

1o j Memorandum of extension of time for filing transermt of 
record m Court of Appeals. g iranscn P t ot 

16. This designation. 

Dated, New York, July 12th, 1922. 

LYTTLETON FOX, 
Attorney for Complainants. 
PEYTON GORDON 
W., 

Attorney for Frank White, Individually and as 

Treasurer of the United States. 
PEYTON GORDON 
W., ’ 

Attorney for James C. Davis, Individually and as 

Director General of Railroads. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

. n ¥ or ? an B . each > Clerk of the Supreme Court of the District 

in ?R9 UI K b lt’ ^ er f b} - certlfy , tlle foregoing pages numbered from 1 
o 62, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 

t £ ia t e C art °i. thlS ' tranacri Pt, in cause No. 39636 in Equity, wherein 
Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast and 
JMJmuna Gams, a Copartnership, are Complainants and Frank White, 
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individually and as Treasurer of the United States of America, et al., 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and aftix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of August, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

L. M. G. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3857. Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast, 
and Edmund Gams, a copartnership, appellants, vs. Frank White, 
individually and as Treasurer of the United States of America, and 
James C. Davis, individually and as Director General of Railroads. 
Court of Appeals, District of Columbia. Filed Aug. 11, 1922. 
Henry W. Hodges, clerk. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

April Term, 1922. 

No. 3857. 

No. 21, Special Calendar. 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann- 

Kienast, and Edmund Gams, a Copartnership, Appel¬ 
lants, 

vs. 

Frank White, Individually and as Treasurer of the 
l nited States of America, and James C. Davis, In¬ 
dividually and as Director General of Railroads. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF OF APPELLANTS. 


STATEMENT OF THE CASE. 

Nature of the Appeal. 

This is a special appeal by the complainants below 
from an interlocutory decree discharging a rule nisi and 
temporary restraining order and refusing to grant an 
injunction pendente lite prayed for. The injunction was 
sought, and is now desired, for the purpose of restrain¬ 
ing the Director General of Railroads and the Treasurer 
of the United States from paying out, or otherwise dis- 




posing of, the sum of $3,341,734.66, being the purchase 
money received by the Director General upon the sale 
by him of certain shares of stock claimed by complain¬ 
ants, together with an additional sum, the exact amount 
of which is not known to complainants, received by the 

Director General as dividends upon said stock prior to 
the sale by him. 

The stock (12,825 shares of a corporation known as 
Locomotive Superheater Company) was seized by the 
Alien Property Custodian as the property of a German 
Corporation. The Custodian in January, 1919, purport- 
ed to sell the stock to the Director General of Railroads 
tor $2,565,000.00 (being at the rate of $200 per share), 
and the Director General in January, 1921, resold the 
stock and received therefrom, in addition to dividends, 
$3,341,734.66 (being at the rate of $248 per share ulus 
interest upon deferred payments). 

This action is a bill in equity brought by complain¬ 
ants—Swiss citizens—under Section 9 of the Trad in*' 
with the Enemy Act for the purpose of establishing their 
title to these shares, and of recovering the purchase 
money from the sale thereof together with the dividends 
received. Lpon this appeal the issue, stating it in a 
broad way, is whether they can recover the purchase 
money received by the Director General, together with 
dividends paid to him, or whether they are limited to the 
so called purchase money purporting to have been paid 
by the Director General of Railroads to the Custodian. 

Statement of Facts. 

Complainants are citizens of the Swiss Republic re¬ 
siding in Zurich. The Superheater Company is a cor¬ 
poration of the State of Delaware, having its principal 
office in the City of Xew York. It has an authorized cap¬ 
ital ot $2,ot)0,000, consisting of 25,000 shares of stock 
all ot one class, of the par value of $100 per share, of 


which 24,875 were outstanding at the time of the events 
described in the bill (p. 5). The Company is chiefly en¬ 
gaged in the business of manufacturing and selling 
superheaters for locomotives. Superheaters are an im¬ 
portant adjunct of locomotives. The business of the 
Company is very prosperous, its assets of great value, 
and its shares accordingly also of great value. The 
block of shares concerning which this controversy arose 
represented the control of the company. The effort of 
complainants, culminating in this suit, to establish and 
enforce their rights to their property were initiated by 
the Minister of Switzerland in Washington on behalf of 
his nationals, and the suit was preceded, as was also the 
filing of complainants claim with the Custodian, by com¬ 
munications between the Minister of Switzerland and the 
State Department of the United States, and by a confer¬ 
ence between the Minister and the then Acting Secretary 
of State, with the result, however, that the Swiss were 
remitted to their legal remedies (p. 28). 

On November 8th, 1916, Schmidt’sche Heissdampf- 
gesellschaft, a German corporation, sold to the Swiss 12,- 
825 shares of stock of the Superheater Company, being 
substantially all of the vendor’s holdings, with dividends 
from January 1st, 1917, at the price of 200 per cent ($200 
per share), payable in Swiss funds. The.sale was evi¬ 
denced by five documents: a sale memorandum (p. 18- 
19); an agreement between the purchasers and the firm 
of Briesen & Schrenk, lawyers of New York (p. 20-21); 
an agreement between the vendor, the purchasers and a 
banking concern of Zurich called Leu & Company (p. 
22-23); an agreement between the Swiss vendees (p. 
24-25), and a written direction to the Superheater Com¬ 
pany from the vendor (p. 25). By the terms of the sale 
agreement the vendor sold and the vendees purchased 
the 12,825 shares at the price named, the purchase price 
being payable “six months after the conclusion of peace 
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between the German Empire and those states now at 
war with it, as well as those who may hereafter enter 
the World War against it.” Because of the postpone¬ 
ment of payment, the shares were to be held by an Amer¬ 
ican firm (Briesen & Schrenk), as Trustee, until payment 
was made, the Trustee meantime to act under the direc¬ 
tion of the purchasers, and the dividends to be impounded 
in the hands of Leu & Company during the same period, 
excepting one per cent (1%) thereof which was to be 
paid to the vendees as collected, it being contemplated 
that they might need to use this money for expenses in 
case difficulties arose by reason of the stock certificate 
outstanding in London under circumstances which we 
shall presently describe (p. 44). By the contract be¬ 
tween Briesen & Schrenk and the Sw T iss vendees, the i 

latter empowered Briesen & Schrenk, as their Trustee, 
to take possession of stock during the period aforesaid, 
to vote it under the direction of the vendees, and to col¬ 
lect the dividends. By the agreement between the ven¬ 
dees, the vendor and Leu & Company, the vendees agreed 
to instruct their Trustee in America (Briesen & 

Schrenk) to pay the dividends as received to the Na- « 

tional City Bank of New ^ ork for the account of Leu & 

Company, excepting the one per cent which should be 

paid to the vendees. Leu & Company were to impound 

the dividends during the period prior to final payment, 

in the manner above mentioned. By the partnership ^ 

agreement between the vendees, they simply constituted 

themselves partners for the purpose of the purchase. By 

the order of the vendor upon Locomotive Superheater 

Company, the latter was directed to transfer 6075 shares 

of stock to the Trustees (Briesen & Schrenk) or upon their i 

order. These agreements were all dated November 8th, ^ 

1916, w T ere acknow ledged on the same day before a notary 

of the Canton of Zurich, and were recorded on the same 

day in the Register of Acknowledgments, a book of public 4 

record in which nunc pro tunc entries were not permitted 



(p. 45). Briesen & Schrenk were the only parties who 
did not sign on that day, as the agreement intended for 
their signature had to be forwarded to the United States. 
It was promptly executed by them upon their receipt 
of it. 

In order to deliver the full 12,825 shares to the Trus¬ 
tees for the purchasers it was only necessary for the 
vendor to cause 6075 shares to be transferred to Briesen 
& Schrenk, as they already held in their names for the 
account of the vendor, 6750 shares. The reason why 
Briesen & Schrenk already held 6750 shares was because 
on October 2nd, 1914, the vendor had, for purposes of 
its business, caused 2500 shares to be transferred to 
Briesen & Schrenk, who were then acting for the vendor, 
and on February 21st, 1916, 4250 shares more, making 
a total of 6750 shares. The Superheater Company com¬ 
plied with the written direction of the vendor for the 
transfer of the shares (Exhibit “E”, p. 25); but through 
error transferred to Briesen & Schrenk 6025 instead of 
6075 shares. The transfer of these shares was made on 
December 29th, 1916. 

The German holdings, of which 12,825 shares were 
thus sold to the Swiss, consisted of 1349 shares which 
had originally been represented by certificate No. 134 of 
the Superheater Company. For some time prior to the 
transfer to Briesen & Schrenk of the 2500 shares and 
the 4250 shares, on October 2nd, 1914, and February 21st, 
1916, respectively, certificate No. 134 had been on de¬ 
posit in the City of London. The Superheater Company 
made the transfers without the surrender of certificate 
No. 134, recognizing that, for the period of the war at 
least, the certificate was beyond the reach of the Ger¬ 
mans and could not be surrendered for the transfer. By 
their attorney, Dr. Fick, a distinguished lawyer of 
Switzerland, who was present at the conference, they 
were advised that they ought to take into consideration 


the circumstance that certificate No. 134 was outstanding 
in England and probably could not be obtained until 
after the war, and that while the production of this cer¬ 
tificate was not essential to vesting title in the purchas¬ 
ers, it was a muniment of title and might cause difficul¬ 
ties as long as it was outstanding. After extended con¬ 
ferences upon this point, the arrangement for postponing 
the payment of the purchase price until after the con¬ 
clusion of peace was reached, the idea being that after 
the war was over, the certificates would be obtainable. 
The same consideration led to the arrangement wherebv 
the stock was to be transferred to the Trustees for the 
purchasers and the dividends impounded. The Swiss 
have made an affidavit (p. 40) in which they recount the 
circumstances of the negotiation and the sale, stating 
that there were no further contracts or agreements what¬ 
ever between themselves and the vendor, save the writ¬ 
ten ones hereinbefore described, and that they have no 
intention whatever of returning the shares to the ven¬ 
dors or disposing of them to any one else. 

The written opinions of Emil Eugli (p. 54) and 
Eugene Borel (p. 56), both distinguished Swiss lawyers, 
are to the effect that the transaction resulted in a com¬ 
pleted sale vesting the Swiss with the ownership of the 
property in praesenti, as of November 8, 1916. 

715 of the shares represented by certificate No. 134 
aforesaid, not included in the sale to the Swiss, and 
therefore continuing to be the property of the German 
company, were seized by the Custodian on February 
14th, 1918 (p. 8). In July, 1918, probably as the result 
of inquiries thus arising, the American Vice-Consul in 
Zurich requested Mr. Sigg-Fehr and Mr. Gams to call 
at the Consulate and he questioned them (pp. 47-48) with 
regard to their purchase. They gave him full informa¬ 
tion and copies of all the documents. The Vice-Consul 
did not request Mr. Baumann-Kiensst to call, saying, in 



his letter of August 19th, 1918, to the American Minister 
at Berne: 

“In view of the fact that Sigg and Gams have 
made full statements concerning the sale in ques¬ 
tion, which have in no way been contradictory, I 
have decided not to request this partv to call at 
my office.” 

In the same letter he says that 

“The arrangement in connection with the pay¬ 
ment of purchase price may lead to believe that 
the sale of the stock . . . is only a feigned trans¬ 
action/ ’ 

In the course of extended and repeated conferences 
of counsel for the complainants with representatives of 
the Custodian, from January, 1919, to the beginning of 
this suit, the Custodian’s representatives have never 
pointed out or mentioned any ground for the seizure of 
complainants’ stock, excepting the suspicion engendered 
in the Custodian’s mind by the circumstance that the 
contract called for postponement of the payment of the 
purchase price. 

From August, 1918, to January, 1919, the Custodian 
made a series of demands for the stock and seized the 
13,490 shares represented by certificate No. 134, includ¬ 
ing, of course, the 12,825 shares of stock belonging to 
complainants. In the meantime, there had accumulated 
in the hands of Briesen & Schrenk dividends represented 
by investment in $489,000 par value of Liberty Bonds, 
plus a balance of $36,830.39 in cash, which dividends had 
not been forwarded to Leu & Company because the Super¬ 
heater Company had requested Briesen & Schrenk not 
to send the dividends out of this country on account of 
the fact that certificate No. 134 was still outstanding. 
Bi iesen & Schrenk obtained the assent of complainants 
to this retention by them of the dividends (p. 9). The 




Custodian seized the Liberty Bonds and the cash in the 
hands of Briesen & Schrenk, and also seized from the 
Superheater Company $127,750 representing two divi¬ 
dends of $63,875 each which had become payable to Brie¬ 
sen & Schrenk but had not yet been paid to them. After 
the Custodian seized the stock, but before he made the 
sale hereinafter mentioned to the Director General of 
Railroads, he collected further dividends thereon amount¬ 
ing to $128,250, so that, in addition to the Liberty Bonds, 
the Custodian received cash representing dividends 
amounting to $292,830.39. 

On January 23rd, 1919, the Custodian entered into a 
pretended memorandum of sale with the Director Gen¬ 
eral of Railroads, whereby the Custodian assumed to sell 
to the Director General, at $200 per share, 14,178 shares 
of Superheater stock, including complainants ’ 12,825 
shares, the terms of sale being $25,000 down and the bal¬ 
ance on demand after twelve months from the date of 
the memorandum. The memorandum further provides 
that the sale is in effect “to the United States’’, although 
the Director General is to pay the purchase price, and 
that “in case the United States shall be obliged to re¬ 
linquish the said shares, or any portion of them, the Cus¬ 
todian will deduct from the purchase price aforesaid the 
sum ot $200 for each share so relinquished.” This pro¬ 
viso would appear to make the memorandum an option 
to the vendee, rather than evidence of an absolute sale. 
(See Exhibit “B” attached to the opposing affidavit of 
Walker D. Hines). Transfer of the stock to the vendee 
was made on February 18th, 1919, the certificate being 
made out to “Walker D. Hines, Director General of Rail¬ 
roads for the United States” (p. 10) and the purchase 
price was paid by him. Between the date of the memo¬ 
randum ot sale and the date of the completion, there were 
a series ot conferences between representatives of the 
Custodian and counsel for the complainants in which the 



former were apprised that complainants claimed the 
shares and claimed they were unlawfully seized and de¬ 
mand was made for their return, but neither complain¬ 
ants, nor any one representing them, were apprised dur¬ 
ing that interval that the so-called sale transaction had 
been arranged, or was in process of performance. On 
the contrary, the transaction was carefully concealed 
from complainants and their representatives. The price 
at which the sale was made was not fixed by appraisal or 
with reference to the market value of the stock, but by 
meie adoption of the price at which the Swiss had pur¬ 
chased Irom the German Company over two vears prior 
thereto (p. 30). 

On or about January 10th, 1921, the Director General 
purported to sell complainants’ stock, and did actually 
cause transfer and delivery thereof, to the Superheater 
Company tor $248 per share, thus making a profit of $48 
pei share, or a total sum of $615,600, over the amount 
at which he purchased. In the meantime, while the stock 
^ as still in his possession, the Director General accumu¬ 
lated several hundred thousand dollars of dividends there¬ 
on, the exact amount ot which dividends is unknown to 
complainants. 

On July 12th, 1919, the German company notified the 
Swiss purchasers that, in their opinion, the six months’ 
period for payment, as provided in the contract of sale, 
would begin to run on June 28th, 1919, the date of the 
signing of the Versailles Treaty, and that the vendor 
would expect to be paid on December 28th, 1919. The 
Swiss took the view that the six months would not begin 
to run until peace had been made between America and 
Germany, and this divergence of view occasioned a pro¬ 
longed controversy between vendor and vendees, evi¬ 
denced in part by interchange of letters and opinions of 
counsel (pp. 48-53). The Swiss were advised by their 
counsel, Dr. Fick (p. 51) that even if their contention 




as to the beginning of the six months’ period was sound, 
they would certainly have to pay the price to the German 
company six months after the ratification of peace be¬ 
tween Germany and the United States, and that the act 
of the Alien Property Custodian in seizing the shares 
would constitute no defense whatever to an action bv 
the German Company in the Swiss courts for the re¬ 
covery of the purchase price. Such an action was ac¬ 
tually begun in the Court of the Justice of the Peace at 
Zurich and came on for hearing on Februarv 22nd, 1921. 
The Swiss were forced, under advice of their counsel, to 
negotiate a settlement upon the basis of an immediate 
partial payment in cash, and an agreement to postpone 
the date of complete payment. The agreement was in 
writing and is set forth in full (p. 65). Under it the 
Swiss were required to pay 1,000,000 Swiss francs on 
account no later than April 12th, 1921. The payment 
was made accordingly. They were further required to 
secure the payment of the balance by deposit of securi¬ 
ties, and to pay interest on the balance of the purchase 
price from six months after the ratification of peace be¬ 
tween the United States and Germanv. Therefore, if 
complainants are unsuccessful in their defense of that 
suit (and they are advised that they have no defense) 
they will have to pay upwards of $2,565,000 to the Ger¬ 
man vendor, plus the very great expense to which they 
have been subjected as the result of the seizure without 
ever receiving anything to show for it, although they are 
citizens of a neutral and friendlv nation whose Minister 
has activelv interested himself on their behalf, and are 
entitled, under the treaties between Switzerland and the 
United States, to the same privileges and immunities in 
a transaction of this kind as American citizens. 

According to the affidavits submitted, the purchase 
price paid by the Director General to the Custodian was 
paid out of the so-called “revolving fund” created by 



Section 6 of the Federal Control Act and supplemented 
by later appropriations and the dividends received by 
the Director General from the corporation together with 
the purchase money received by him from his sale of the 
stock, went back into this revolving fund. 

Blaisdell, treasurer and disbursing officer to the Di¬ 
rector General, says that on February 11, 1919, an initial 
payment ot $25,000 to the custodian was made by check 
drawn against funds ot the Director General under con¬ 
trol of the Treasurer, not of the United States, but of 
the Railroad Administration, which fund had been 
realized from operating revenues of the railroads under 
federal control (p. 87). 

The second paragraph of the Federal Control Act pro¬ 
vides that 

am railway operating income accruing during 
the period of federal control in excess of such just 
compensation shall remain the property of the 
United States”; 

and Section 6 provides that the “revolving fund” shall 
be constituted by the appropriation of $500,000,000 to¬ 
gether with any funds available from any operating in¬ 
come of the carriers. 

It would appear therefore that the statement bv 
Blaisdell that the $25,000 did not come out of the re¬ 
volving fund is not supported by the facts given. 

The remainder of the purchase price paid to the 
Custodian was paid by check drawn against the revolv¬ 
ing fund in the hands of the Treasurer of the United 
States and there can be no question therefore but that 
this money came out of such revolving fund. 

Respecting the moneys received by the Director Gen¬ 
eral, Blaisdell says that on January 11, 1921, the revolv¬ 
ing fund was credited with $1,516,144, the initial payment 
made by the Superheater Company; that on or about 
April 11, 1921, said fund was credited with $1,030,000 


further payment; that on or about May 5, 1921, the re¬ 
volving fund was credited with $750,000 further pay¬ 
ment; that on August 18, 1921, said fund was credited 
with $6,840.60 accrued interest upon the unpaid portion 
of the purchase price; that on October 10, 1921, the re¬ 
volving tund was credited with $3,750 accrued interest 
and that any other moneys accruing from the sale of 
said stocks have been received by the Director General 
(pp. 88-89). Xo statement whatever is made with re¬ 
spect to the exact amount of dividends received by the 
Director General nor the disposition thereof. There is 
no denial, however, of the averments of the bill, and the 
statements in plaintiffs’ affidavits that dividends in a 

large amount were received and were turned over bv 

•/ 

the Director General of Railroads to the Treasurer of 
the United States for the account of the Director Gen¬ 
eral. As the only fund which the Treasurer of the 
United States was by law authorized to hold for the ac¬ 
count of the Director General was this revolving fund, it 
must be assumed that the dividends, like the payments 
upon the purchase price, went into this revolving fund. 

This conclusion is borne out by the affidavit of 
O’Reilly of the Treasury Department, who says that 
upon the receipt ot moneys in question they were cov¬ 
ered into the United States Treasury by warrant of the 
* easur\ arecord thereof made upon 

the books of the Treasury Department and credited to a 
so-called “revolving fund”, known and identified (p. 85). 
This refutes the further statement by him that these 
moneys have become commingled with the general funds 
ot the l nited States so as not to be identified. 


Contentions of the Parties. 

This action involves three main questions: First: 
The title of complainants to the shares of stock in ques¬ 
tion at the time of seizure by the Custodian; Second: The 



13 


validity of the transfer by the Custodian to the Director 

Sis t Hi r The right 0f com P* a * nants to river 
action the money, both purchase money and divi- 

dends, received by the Director General in addition to 

u accumulated dividends seized by the Custodian and 
bv him Se<1Uen y t0 him WhHe the stock was held 

pu tf;rrr ha ? b / en , made up ° n ms &*- 

P the facts set forth, concerning the purchase bv 
complamants in 1910 of the 12,875 shares of stock; and 

P , . m ° tl0n for an 1 “junction involved in this ap- 

a such title must be assumed as sufficiently estab- 

• S 0< f e,l ' m g> °f course, the final determination of this 
ISSU ® the tnal of the action upon the merits. 

itli respect to the transaction between the Cus- 

" th ? , Director Gen <* a l, complainants contend 
hat the mandatory requirements of the Trading with 

the Enemy Act were not complied with, and it is charged* 
«nd not contradicted, that the price fixed was grofslv 
inadequate and known so to be. g " y 

The fourth paragraph of Section 12 of the Trading 

wl' ich tlio nemy ii Ct , aS r eDded MarCh 28th> 1918 ’ under 
proviso^:— WaS attem P ted > contains this 

Provided, That any property sold under thi<j 
Act, except when sold to the United States shall 
>e sold only to American citizens, at public sale to 
th<> high) st bidder, after public advertisement of 

tone and place of sale which shall be where fht 
piopert\ or a major portion thereof is situated 

iA the S th ?,. Pr . eside, d Stating the reasons therefor’ 
in the public interest shall otherwise determine.” 

The sale in question admittedly was not a public sale- 
theie uas no order of the President authorizing the priv¬ 
ate sale; and there are no denials of the charges in the 
moving papers that the price fixed, to-wit: $200.00 per 
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share was grossly inadequate and known so to be. Com¬ 
plainants assert, therefore, that their title to the stock 
was not affected by this transfer, and that, upon the well 
settled rules governing the following of property held in 
trust, they can follow the shares of stock into the hands 
of the Director General; and now can claim the dividends 
paid to him and the proceeds from the sale by him, even 
though covered into the Treasury of the United States, 
under the principles established by Lee vs. United States 
and other cases hereinafter discussed. 

Defendants claim that the sale to the Director Gen¬ 
eral was a sale to the United States, and, therefore, could 
be effected by private negotiations instead of at public 
sale. This depends in part and very importantly, upon 
w T hether authority to buy equipment granted to the Pres¬ 
ident by the Transportation Act and by him delegated 
to the Director General of Railroads carried with it 
authority to buy shares of stock in a purely private cor¬ 
poration manufacturing equipment. 

In addition, defendants have contended, and probably 
will argue upon this appeal, that this transaction cannot 
even be questioned by complainants, because of the last 
paragraph of Section 7 (c) of the Trading with the 
Enemy Act as amended November 4th, 1918, which reads 
as follows: 

“The sole relief and remedy of any person 
having any claim to any money or other property 
heretofore or hereafter conveyed, transferred, 
assigned, delivered or paid over to the Alien Prop¬ 
erty Custodian, or required so to be, or seized by 
him shall be that provided by the terms of this 
Act, and in the event of sale or other disposition 
of such property by the Alien Property Custodian, 
shall be limited to and enforced against the net 
proceeds received therefrom and held by the Alien 
Property Custodian or by the Treasurer of the 
United States.’’ 


\ 
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This clearly can apply only to a sale or other dis¬ 
position authorized by the Act to be made. The point 
has been made, however, and it seems necessary, there¬ 
fore, briefly to argue it. 

Finally the defendants assert that even if complain¬ 
ants could follow the stock, or its proceeds if held by a 
private citizen, nevertheless they cannot in this action 
follow the money paid to the Director General because 
it has been covered into the Treasury of the United 
States, and the United States is not a party in this ac¬ 
tion. This, indeed, is the most serious question in this 
case and it was upon this ground that the injunction 
was refused below. 

Complainants contend that this action is not against 
the United States, but is against officials who have acted 
outside of or beyond the lawful scope of their authority, 
and that an identified fund, such as is here involved, can 
be recovered from a public official who is wrongfully 
withholding it from the true owner, the same as any 
other tangible, real or personal property. In addition, 
they claim that if express statutory authority is requir¬ 
ed, Section 9 of the Trading with the Enemy Act con¬ 
stitutes such authority. 

Assignments of Error. 

The assignment of errors (Page 91) is based upon 
the discharge of the rule nisi, and the release of the 
temporary restraining order that had been issued, and 
upon the refusal to grant the injunction pendente lite 
prayed for. These assignments all raise the same legal 
proposition, which is the right of complainants to have 
held subject to the final outcome of this action, the pur¬ 
chase money and dividends paid to the Director General 
of Railroads rather than the smaller sums received by 
and paid to the Alien Property Custodian. 



Points to be Discussed. 

This appeal presents the following points upon which 
appellants rely for the injunction sought: 

I. Complainants are not barred by the provisions of 
Section 7 (c) of the Trading with the Enemy Act, from 
questioning, in an action under Section 9 of that Act, 
the attempted sale by the Alien Property Custodian to 
the Director General of Railroads. 

II. The transfer of the shares of stock from the Alien 
Property Custodian to the Director General was not a 
lawful sale, but an unauthorized disposition thereof, and 
the title of complainants was not affected thereby. 

III. This action, in so far as it seeks to recover the 
money—both purchase money and dividends—received 
by the Director General, is not an action against the 

United States, and the United States is not a necessary 
party. 

IV. This action, even if in effect against the United 
States, is authorized by Section 9 of the Trading with 
the Enemy Act. 

V. The injunction sought is necessary for the pro¬ 
tection of complainants ’ rights pending the trial of the 
action upon the merits. 
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ARGUMENT. 


I. 


Complainants are not barred by the provisions of 
Section 7 (c). of the Trading with the Enemy Act, from 
questioning, in an action under Section 9 of that Act, 
the attempted sale by the Alien Property Custodian to 
the Director General of Railroads. 

Upon the first argument of this case in the court be¬ 
low, the defendants cited the fourth paragraph of Sec¬ 
tion 7 (c) hereinabove set forth, as a final and conclusive 
bar to any discussion even, of the so-called sale by the 
Custodian to the Director General. Construing this 
with strict literalness, such result would follow. It would 
seem almost obvious, however, that this section can apply 
only to a sale or other disposition authorized by the Act 
to be made, for in point of law, a private sale made under 
a statutory authority, authorizing only a public sale, is 

not a sale at all, but a mere unauthorized disposition of 
the property. 

However, a brief outline of the pertinent provisions 
of the Trading with the Enemy Act, may be helpful. 

This Act was originally approved on October 6, 1917. 
Section 7 (c) authorized the president to determine, after 
investigation, what money or other property in the 
United States was enemy owned, and to require payment 
and delivery thereof to the Alien Property Custodian. 
The contention was made that this authorized the seizure 
only of property which in fact was enemy owned, but the 
Supreme Court has decided otherwise and held that all 
property which had been determined so to be must be so 
delivered. (See Central Union Trust Co. v. Garvan, 254 
U. S. 554; 41 Sup. Ct. Rep. 214; 65 Law Ed. 403 and 
Stoehr v. Wallace, 255 U. S. 239; 41 Sup. Ct. Rep. 293; 




65 Law Ed. 604.) Such determination, however, settled 
only the right to possession and in no way affected the 
title. 

It was, of course, obvious, that mistakes would be 
made. Non-enemies whose property might be seized, 
were authorized by Section 9 to file a notice of claim 
with the Custodian and then to secure relief either by 
executive action or by a bill in equity. 

Section 12 of the Act defined the powers of admin¬ 
istration and management which the Alien Property Cus¬ 
todian should exercise over property thus captured. The 
fourth paragraph of this section vested him with all of 
the powers of a common law trustee and authorized him 
to exercise any rights appurtenant to the ownership 
thereof “if and when necessary to prevent waste and 
protect such property, and to the end that the interests 
of the United States in such property and rights or of 
such person as may become entitled thereto or to the 
proceeds thereof, may be preserved and safeguarded.” 

On March 28, 1918, this section was amended so as 
to vest the Custodian with an unlimited power of sale 
restricted only by the provision that such property, ex¬ 
cept when sold to the United States, should be sold only 
to American citizens and at a public sale. 

On November 4th, 1918, Sub-section (c) of Section 7 
was amended and the fourth paragraph of this section, 
relied upon by the defendants, which we quote again for 
convenience, reads as follows: 

“The sole relief and remedy of any person 
having any claim to any money or other property 
heretofore or hereafter conveyed, transferred, as¬ 
signed, delivered, or paid over to the Alien Prop¬ 
erty Custodian, or required so to be, or seized by 
him shall be that provided by the terms of this 
Act, and in the event of sale or other disposition 
of such property by the Alien Property Custodian, 
shall be limited to and enforced against the net 
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proceeds received therefrom and held by the Alien 
Property Custodian or by the Treasurer of the 
United States.” 

The effect of this amendment was to make sales by 
the Custodian strictly proceedings “in rem”, even with¬ 
out any prior judicial action, such as condemnation in 
admiralty of prizes capture at sea. Any non-enemy claim¬ 
ant was required to take the initiative, and if through 
lack of notice or otherwise he failed to act before a sale, 
he was forced to take what the Custodian might have re¬ 
ceived. 

Even without reference to the proceedings in Con¬ 
gress upon this amendment of March 28th, 1918, it is 
at once apparent that the purpose of requiring a public 
sale was to assure, as far as possible under the circum¬ 
stances, a fair sale, to the end that the property might 
bring full value. It was uncertain at that time, as it 
still is, what disposition would be made of enemy prop¬ 
erty, and whether the proceeds from sale be confiscated 
for the satisfaction of war claims, or be returned to the 
former owners, the rights and interests of all parties 
concerned, required every reasonable effort to realize 
the full value. 

The amendment embodied in Section 7 (c) adopted in 
November following, in no way changed this situation; 
and the purpose of that amendment, which obviously 
was to enable the Custodian effectively to exercise his 
power of sale by assuring the purchasers from him of 
a good title, is not interfered with by requiring such pur¬ 
chasers, at their peril, to ascertain that the Custodian 
had complied substantially with all of the requirements 
of the Act, both as to seizure and sale. 

That the Custodian became a fiduciary with respect 
to all money and other property paid and delivered to 
him, we presume will not be disputed. The only point 
for discussion is for whom he is acting trustee. With 



respect to property which was propely subject to capture 
because enemy owned, he is a trustee for the United 
States at least until Congress shall determine what dis¬ 
position is to be made of such property. In the lan¬ 
guage of Section 12 as first enacted, he became trustee 
for the United States or such persons as might become 
entitled thereto. Until further action by Congress, the 
United States has an interest in such property, and the 
Custodian is accountable to the President as the chief 
executive officer of the United States, even without the 
express provision of Section 12 stating that he exercise 

his powers subject to the orders and directions of the 
President. 

With respect to non-enemy property seized pursuant 
to wrongful determination of ownership, the Custodian 
became a trustee from such non-enemy owner. The mere 
tact that there might be a dispute respecting the owner¬ 
ship or respecting the character, that is, enemy or non- 
enemy, of the owner, would make no change in the situa¬ 
tion. The tact that the ultimate beneficiary of property 
held in trust may be in dispute and undetermined or eveii 
tor the time being unknown, in no way relieves the trus¬ 
tee of the obligations with respect to the manner in 
which the trust property must be administered We 
submit, therefore, that there is nothing in the statute 
either express or implied, which tends in any way to re¬ 
lieve the Custodian as a trustee from the well established 
rules respecting the maimer in which the power of sale 
granted to him must be exercised. The first of these 
rules is that where the instrument (here the statute) 
creating the trust specifies the method of selling, it must 

be followed, and the other is that the utmost good faith is 
required. 

The moving papers herein show without contradic¬ 
tion that neither was complied with. 



The contention here advanced by defendants is in no 
way novel and the reports are full of cases where courts 
ot equity have consistently refused to listen to the plea 
of the trustee that he is not accountable for the manner 
in which he has exercised his trust. We doubt indeed 
whether this contention is being made in this case with 
the approval of the President who, until Congress acts, 
must represent the Government in these matters. It is a 
matter of common knowledge that many complaints have 
een made with respect to sales made by the Alien Prop¬ 
erty Custodian, and in one case at least, the President 
has issued a personal direction to the present Custodian 
to demand the return of certain property sold by one of 
is predecessors in office. If, on behalf of the United 
Mates, return can be demanded of enemy property 
wrongfully disposed of, certainly a non-enemy can de¬ 
mand return of his property disposed of in the same way. 

this question has been made the matter of a formal 
opinion by the Attorney General, and the principles gov¬ 
erning sales by the Custodian are so well expressed in 
the opinion rendered, that we quote the following there- 


“Sale of Enemy-owned Patent to United States 

Department of Justice, 

June 14, 1919. 

Sir: I have the honor to acknowledge receipt 
Of your letter of May 10, 1919, informinf me that 
the War Department is considering the purchase 

ed W fh. £ Pa n nt I t°' 923052 > which is own- 
- Knipp Co - of Esse ». Germany, and 
which dominates a patent covering the split trail 

; ucl i°it of u " ite<i st **«« mX S 

?• del , d » UI . 1 - You state that the Alien Prop- 
mtj Custodian has been requested to seize this 
Krupp patent and it is inferred that he has done 
so. you ask my opinion whether the Trading with 




the Enemy Act and its amendments authorize the 
Alien Property Custodian to sell this patent to 
the War Department acting for the United States 
either for a nominal consideration or for a fair 
and substantial consideration. You further ask 
me whether such a sale would deprive the Krupp 
Co. of such compensation as it would otherwise 
he entitled to for the use which the United States 
may already have made of its patent. 

Under the Trading with the Enemy Act as 
originally enacted the Alien Property Custodian 
was vested with the powers of a common law 
trustee over property which came into his posses¬ 
sion and had power to sell such property—‘if and 
when necessary to prevent waste and protect such 
property and to the end that interests of the 
United States in such property and rights or of 
such person as may ultimately become entitled 
thereto, or to the proceeds thereof, may he pre¬ 
served and safeguarded.’ (40 Stat. 423, sec. 12.) 

This language clearly did not authorize a sale 
for a nominal consideration. 

Section 12 was amended by the act of March 
28, 1918 (40 Stat. 460). As so amended the Cus¬ 
todian remained vested by it with all the powers 
of a common law trustee ‘and in addition thereto’ 
was authorized in broad terms to manage and sell 
property which came into his possession as though 
lie were the absolute owner. This power, however, 
was to be exercised under the supervision and 
direction of the President and under such rules 
and regulations as the President should prescribe 
and it was provided that sales under the Act, ex 
cept sales to the United States, should he made at 
public auction and after advertisement, unless the 
President should expressly otherwise determine. 
The chairman of the Committee on Appropria 
tions of the House of Representatives, in report¬ 
ing the action of the conference committee which 
had recommended this amendment to section 12, 
stated this proviso was intended to safeguard the 
disposition of enemy property. (56 Cong. Rec. 
4083.) As a part of the same act of March 28, 
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1918, the United States was authorized to acauiro 
certain Germa, propert £. belonging beneficial^ to 

lv Jeouired to m l am?h 'F Imes ’ and was ex P> : ess- 
reqmred to make just compensation therefor 

Reading together the manifest intention of the 
e ngnt or attending consequences I am nf 

opmo„ that i, „„ , ke inten ,g„ of e " 

,Ct°" ** *•'; i ffi* 

rowes into the possession of the Alien Pronertu 

( rm?!°J ' aH t ■ shou J 1 f be on, y at «■ substantial and fair- 
consideration, the proceeds, of course, under other 

of r0 t V hTunit 0 ed th St A t Ct h ti" g Paid int0 the Treasury 

««io,f»yih“Spi. r>,oaw,it,h « f “ rti "> v 

MarchT 1 ° 0 f i« h< T exprt ‘ s / 'anguage of the act of 

FWrtv rwV ° f opimon that the Alien 
ropert} Custodian can sell any pronertv nf 

w ncli he becomes possessed, to tlnf United States 

but, as I have stated, 7 think he can not sell it for 

a merely nominal consideration, but must require 

tl < payment of an amount which fairly represents 

the value of the property to so transfer it 

Respectfully, 

To the Secretary of War. Mitchkli ' Palmkr - 

The only arguable question, it seems to us there- 
ore, is with respect to the manner in which such sales 

Z VZ771, , SM r 9 w ” ,ii 

to prosecute hP' T CVery claimant is squired 
to prosecute his claim by a bill in equity which is »n 

«,T r r ° r «“ T ™>»r„r of the United 

States as the case may be, shall be made a party defend 

ant but not the party defendant. What other defendants 

■shall be joined, is left to be determined by the facts of 

each case and the general principles of equity 
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An action by a cestui que trust against the trustee 
and a transferee from him to compel restitution of trust 
property, or the proceeds therefrom, in the event the 
property itself cannot be located, is a common form of 
equitable action. The bill in this case asks such rebel 
and in addition avers in substance that the trust should 
be terminated and the trust property delivered and paid 
over to the complainants. It may be that this presents 
two separate issues; first, the right of complainants to 
the trust property, and second, the validity of the a - 
tempted transfer by the trustee, that is, the custodian. 
There is, however, no technical or practical objection to 
the determination of both these issues in one action. The 
provision of Section 7 (c) limiting all 11011 -enemy claim¬ 
ants to a bill in equity under Section 9, is an additional 
reason for construing liberally these provisions with re¬ 
spect to the nature of the action. Mr. Justice \ an 
Devanter in the Stoehr case, supra, states that the Su¬ 
preme Court had 110 hesitation in pronouncing Section 9 
an adequate remedy for every non-enemy claimant. This 
can only be upon the theory that the purchase money 
received by the Custodian would represent substantially 
the property seized, because there necessarily would be 
many cases where sales would be made without notice to 
the non-enemy owner, either of the seizure or the pur¬ 
ported sale; or any opportunity to file a suit in time to 
prevent a sale. This is particularly true as to private 
sales. We do not question in this action the opinion 
thus expressed by the learned Justice, but it is because 
we believe that Section 9 must be construed as granting 
to every non-enemy claimant the right which ever) other 
cestui que trust has, to review every sale or other dis¬ 
position of the trust property made by his trustee and 
to set such sale aside it made in violation of the man¬ 
datory requirements respecting the method of sale and 
for a consideration grossly inadequate and known both 
bv the trustee and his transferee so to be. 
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This brings us, therefore, to a consideration of the 
so-called sale. 


II. 

The transfer of the shares of stock from the Alien 
Property Custodian to the Director General was not a 
lawful sale, but an unauthorized disposition thereof, and 
the title of complainants was not affected thereby. 

As has been stated above, the only justification of¬ 
fered for the private sale of this stock', is the claim that 
it was a sale to the United States. The mere fact, how¬ 
ever, that the Director General of Railroads may have 
intended or purported to purchase this stock in his ca¬ 
pacity as such official and for the United States, does not 
of itself make the purchase one by the United States. 

As is very aptly said in the case of Poindexter v. 
Greenhow, 114 U. S. 270, at page 28#; 29 Law Ed. 185 at 
page 192: 


“A defendant sued as a wrongdoer, who seeks 
to substitute the State in his place, or to justify by 
the authority of the State, or to defend on the 
ground that the State has adopted his act and ex- 

rt | • j /j ^ ^ ^ on the bare assertion 

ot his defense. He is bound to establish it. The 
State is a political corporate body, can act only 
through agents, and can command only by laws 
It is necessary, therefore, for such a defendant, in 
order to complete his defense, to produce a law of 
the State which constitutes his commission as its 
agent, and a warrant for his act.” 

For such commission and authority, the defendants 
cite Sections 6 and 9 of the Act approved March 21, 1918, 
known as the Federal Control Act (40 Stat. at L.’451)! 




There are, however, other portions of this Act and other 
statutes which are pertinent. The substance of these is 
as follows: 

The first paragraph of Section 6 of said Act, which 
provides as follows: 

“Sec. 6. That the sum of $500,000,000 is here¬ 
by appropriated, out of any moneys in the Treas¬ 
ury not otherwise appropriated, which, together 
with any funds available from any operating in¬ 
come of said carriers, mav be used bv the Presi- 
dent as a revolving fund for the purpose of paying 
the expenses of the Federal control, and so far as 
necessary the amount of just compensation, and 
to provide terminals, motive power, cars, and other 
necessary equipment, such terminals, motive 
power, cars, and equipment to be used and ac¬ 
counted for as the President may direct and to be 
disposed of as Congress may hereafter by law 
provide.” 

The second paragraph of this section which provides 
that the President may require the various carriers them¬ 
selves to make additions, betterments or road extensions 
and to provide terminals, motive power and cars and 
other equipment necessary or desirable for war purposes 
cm or in connection with the property of any such car¬ 
rier; and authorizes the President to make advances to 
the carrier from the revolving fund or himself to provide 
the equipment and charge the same against the carrier. 

Section 9 which provides that the President in addi¬ 
tion to the powers conferred by the Act 

“shall have and is hereby given such other and 
further powers necessary or appropriate to give 
effect to the powers herein and heretofore con¬ 
ferred.” 

Section 12, which refers to the ordinary operating 
revenues of the carriers, and provides that unless other- 
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wise directed by the President, such moneys shall not be 
covered into the Treasury but shall remain in the custody 
of the same officers and accounting thereof shall be in 
the same manner and form as before Federal control. 

Section 7 which provides that for the purpose of 
providing funds the carriers may during the period of 
Federal control issue 

such bonds, notes, equipment trust certificates, 
stock and such other forms of securities, secured 
or unsecured by mortgage as the President may 
first approve, as consistent with the public in¬ 
terest.” 


and that the President may out of the revolving fund 
purchase for the United States all or any part of said 
securities at not exceeding par and sell whenever it is 
desirable, at not less than cost. Such securities are re¬ 
quired to be held by the Secretary of the Treasury who 
under the direction of the President is to represent the 
United States in all matters in the same manner as a 
private holder. This express authority to purchase stock 
or other securities of this limited class, would seem to 
negative any implied authority to purchase generally. 

There is no other statutory provision which directly 
or indirectly granted to the Director-General any power 
to make any other use of this revolving fund or which in 
any way might be construed as authorizing the purchase 
by him of the stock in question. 

The statutory provision covering disposition of prop¬ 
erty acquired by the Director-General, out of his revolv¬ 
ing fund, is pertinent, however, in view of the provision 
of Section 6 that the equipment which may be acquired 
for the United States is to be disposed of as Congress 
thereafter should provide. The only statute making such 
provision is an Act supplementing the Federal Control 
Act, approved November 19, 1919 (41 Stat., at L. 359), 
as follows: 
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“That in order to make provision for the re¬ 
imbursement of the United States for the sums 
advanced to provide motive power, cars, and other 
equipment ordered by the President for the rail¬ 
roads and systems of transportation now under 
Federal control, herein called ‘carriers,’ pursuant 
to the authority conferred by the second para¬ 
graph of Section 6 of the Act of March 21, 1918, 
the President may, upon such terms as he shall 
deem advisable, receive in reimbursement cash, or 
obligations of any carrier, or part cash and part 
such obligations, or in his discretion he may ac¬ 
cept for such motive power, cars, or other equip¬ 
ment, cash or the shares of stock or obligations, 
secured or unsecured, of any corporation not a 
carrier organized for the purpose of owning 
equipment or equipment obligations, or part cash 
and part such shares of stock and obligations, and 
he may transfer to such corporation any obliga¬ 
tions of carriers received on account of motive 
power, cars, or other equipment, and he may ex¬ 
ecute any instruments necessary and proper to 
carry out the intent of the second paragraph of 
Section 6 of said Act of March 21, 1918, to the end 
that title to the motive power, cars and other 
equipment so ordered by the President as afore¬ 
said for the carriers may rest in them or their 
trustees or nominees.” 

“In addition to the powers herein and hereto¬ 
fore conferred, the President is further author¬ 
ized to dispose, in the manner and for the consid¬ 
eration aforesaid, of motive power, cars, and 
other equipment, if any, provided by him in ac¬ 
cordance with any other provisions of said Sec¬ 
tion, and of any obligations of carriers that may 
be received in reimbursement of the cost thereof.” 

This Act is the only statute we have been able to find 
which purports in any way to authorize the disposition 
of property purchased out of the revolving fund under 
the authority of Section 6. It is at once obvious that the 
sale of the shares of stock made by the Director General 
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to the Locomotive Superheater Company could not have 
been made under the authority of this Act of November 
19, 1919, and it must follow, therefore, that if the pur¬ 
chase of these shares of stock from the Custodian vested 
the title in the United States or in the Director General 
for the benefit of the United States, then the sale of such 
stock was an unauthorized and unlawful disposal of gov- 
ernmeiit property. 

This, of course, would not help complainants if in fact 
Section 6 did authorize the purchase of shares of stock. 
It does, however, tend very strongly to show that both 
( ongress and the executives administering the Transpor¬ 
tation Act, regarded Section 6 as granting authority to 
purchase only tangibles, i. e. terminals, motive powers, 
cars and other necessary equipment, but not shares of 
stock in corporations that might happen to manufacture 
or produce the same. 

Shares of stock in a corporation no matter what may 
be the business of the corporation, by no stretch of the 
imagination can be made to come within the terms 
terminals, motive power, cars and other necessary 
equipment”. It is argued, therefore, that in order to 
provide the tangible and physical things defined by these 
woids the President, and therefore the Director General 
exercising his authority, was authorized under Section 9 
to purchase shares of stock. The affidavits elaborate at 
some length upon the good qualities of the Superheaters 
manufactured by the Locomotive Superheater Company 
when affixed to locomotives and it is said that money was 
saved to the railroad administration, in that, by control¬ 
ling the corporation through the installation of corporate 
officers after this stock in question was purchased, the 
price of Superheaters was kept down. 

If the question of saving money had any bearing upon 
the settlement of the question under consideration, it 
might be argued at considerable length that the affidavits 



submitted failed to justify the purchase of this stock as 
a purely business transaction. If the Director-General 
had paid the fair market value which was in excess of 
$300 per share according to uncontradicted pleading and 
affidavits, it is an undemonstrated question whether the 
loss upon the sale of the stock at $248 a share would not 
more than off-set the saving in the price of Superheaters 
purchased. In addition, these affidavits overlook the 
tact that the Director-General, if he did effect any saving 
in the price paid for Superheaters was able to do so only 
by an unjustified violation of the rights of the minority 
stockholders. 

That the majority stockholder of a corporation who 
puts his own employees or dummies in control of the 
corporation thereby places himself in a fiduciary relation 
with respect to the minority stockholders, is well estab¬ 
lished. 

Hyams v. Calumet & Hecla Mining Co ., C. C. A., 
Sixth Circuit, 19#5, |grFed. 529 at 537-539. 

If the Director-General and the Superheater Com¬ 
pany could not agree upon a fair price to be paid for the 
superheaters needed by the Director-General the Presi¬ 
dent could have commandeered the same or could have 
taken possession of the factory and manufactured them, 
leaving the question of proper compensation to be de¬ 
termined thereafter by the courts. The minority stock¬ 
holders were entitled to have the superheaters sold at a 
fair price and the Director-General could save money 
on his purchases only to the extent that in violation of 
the fiduciary obligation created by his control of the 
corporation, he violated this right of the minority. 

The other argument advanced, to wit, that if monev 
were not saved upon the purchase price of the super¬ 
heaters it would be by dividends paid by the corporation, 
is indeed a remarkable argument when analyzed. If this 
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argument justified the purchase of this stock it would 
equally justify the purchase of stock in any other corpo¬ 
ration manufacturing any equipment or material in any 
way going into the operation of railroads. It would 
equally justify the purchase of fairly stable stocks, such 
as U. S. Steel Corporation or highly speculative stocks 
such as Kennecott Copper. 

There is, however, no reason why under this argu¬ 
ment, purchase of stocks should be limited to that in 
corporations manufacturing equipment. More money 
could have been made by the purchase of stocks in powder 
companies, munition factories and other strictly war in¬ 
dustries which as a matter of common knowledge were 
making abnormal and exorbitant profits largely through 
the sale of their products to the government. 

Whether a private citizen shall make money conserva¬ 
tively by industrious attention to his business or shall 
lose it rapidly and spectacularly in stock speculations is 
a matter for each private citizen of sound mind to decide 
for himself. No court, however, ever has, nor do we be¬ 
lieve ever will give to any government official power 
to speculate on the stock market with government funds 
except under statutes very clearly and unmistakably so 
requiring. Certainly no such power will be implied. 

But let us return to Section 9. 

This section certainly does not broaden the powers 
granted by Section 6 and if anything is a limitation. The 
words “necessary or appropriate” are hardly as broad 
as the usual definition of incidental powers always im¬ 
plied in every grant of specific powers. 

There is no contention that the purchase of this stock 
was necessary in order to provide the physical equip¬ 
ment, that is, the superheaters, and the only question 
therefore is whether the purchase of such stock was an 
appropriate means to this end. 




W e have been unable to find any direct decisions one 
way or the other upon the question of implied authority 
in a government official to purchase shares of stock in 
a corporation. We do not find, however, a very close 
analogy in the decisions respecting the power of a cor¬ 
poration to acquire shares of stock in another corpora¬ 
tion. 

The case presenting the closest analogy to the ques¬ 
tion now under consideration is that of De La Vergne 
Refrigerating Machinery Company v. German Savings 
Institution (U. S. Sup. Ct. 1899), 175 U. S. 40, at 55, 29 
Law Ed. 65 at page 70. 

The De La Vergne Company was sued upon an agree¬ 
ment which it had made to acquire the stock of an 
Illinois corporation. The defendant New York corpo¬ 
ration was organized under an Act which had originally 
provided that it should be lawful for any corporation 
organized thereunder to use any of its funds for the pur¬ 
chase ot stock in any other corporation. This Act was 
amended, however, by providing that the corporations 
might purchase mines, manufactories and other prop¬ 
erty necessary for their business and issue stock to the 
amount of the value thereof in payment thereof. It was 
contended by the plaintiff that under the authority of the 
statute authorizing such corporation to purchase ‘‘other 
property necessary for their business” it was competent 
to purchase not merely the mines or other property but 
stock in corporations owning such. The Supreme Court 
in answer to that argument, however, said: 

“In this connection, however, our attention is 
called to an act passed by the legislature of New 
York June 7,1853 (Laws i853, chap. 333), amenda- 
tor\ of the act ot 1848, the 2d section of which 
enacts that ‘the trustees of such company mav 
purchase mines, manufactories, and other prop¬ 
erty necessary for their business, and issue stock 
to the amount of the value thereof in payment 
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therefor.’ The position of the plaintiffs in this 
connection is that, under the authority to purchase 
‘other property necessary for their business,’ it 
was competent for manufacturing corporations 
to purchase the stock of other similar corpora¬ 
tions. But we do not so read the act. Its evi¬ 
dent object was to permit manufacturing corpo¬ 
rations to purchase mines from which they could 
extract their own ore, or manufactories of raw 
material, such as pig iron or lumber, which could 
furnish to them material to be worked up into their 
own products; and in case such purchases involved 
a largei outlay than their present resources would 
justify, to issue new stock ‘to the amount of the 
• .1 • . J in payment therefor.’ But there 

is nothing to indicate that the legislature intended 
to authorize them to purchase the stock of com¬ 
peting corporations, or corporations engaged in 
other* business. It is only property necessary for 
their own current business they were authorized 
to purchase.” 

If further decisions supporting this general propo¬ 
sition that a corporation in the absence of express statu¬ 
tory authority is not authorized to acquire shares of 
stock in another corporation, are necessary, we refer to 
the following cases: 

The Franklin etc. Bank v. The Commercial 
Bank (Ohio Sup. Ct. 1881) 36 Oh. St. 350; 

Bailway Co. v. Iron Co. (Ohio Sup. Ct. 1888) 
46 Oh. St. 44; 

A pw 1 Orleans etc. Co. v. The Oceayi etc. Co. 
(Louisiana Sup. Ct. 1876) 28 La. An. 173; 

Knowles v. Saudercock (California Sup. Ct. 
1895) 197 Calif. 829, at 642-643; 

Marble Company v. Harvey (Tennessee Sup 
Ct. 1892) 92 Tenn. 115; 

Mallory v. Hanauer Oil Works (Supreme 
Court, Tennessee, 1888) 86 Tenn. 598; 




The People etc. v. The Chicago Gas Trust Co. 
et at. (Illinois Supreme Court, 1889) 130 
Ill. 268, at pages 282-286; 

The People v. Pullman Car Company (Sup. 
Ct. Ill., 1898) 175 Ill. 125 at 159; 

Pauly v. Coronado Beach Co. (Cir. Ct. S. Dist. 
Calif. 1893) 56 Fed. 428; 

Easum v. Buckeye Brewing Co. (Cir. Ct. N. 
Dist. Ohio 1892) 51 Fed. 156; 

Merz Capsule Company v. U. S. Capsule Co. 
(Cir. Ct. W. Dist. Mich. 1895); 67 Fed. 414; 

McCutcheon et at, v. Merz Capsule Co. (above 
cases on appeal; C. C. A. Sixth Circuit, 
1896), 71 Fed. 787. 

The reasoning in all oi the above cases applies if any¬ 
thing with greater force to a purchase of stock with gov¬ 
ernment tunds than to purchase of stock in one private 
corporation by another. 

The distinction between holding and owning tangible 
property and shares ot stock in a corporation manufac¬ 
turing such property is not merely technical but real. 
Title to the equipment purchased by the Director Gen¬ 
eral became vested in the United States and therefore 
was subject only to the constitution of the United States 
and the legislation enacted by Congress and to the ex¬ 
tent that title thereto became validly vested in the United 
States the property was subject to litigation only as 
Congress might authorize and the control of the property 

was in the hands of persons responsible directly to the 
Government. 

To the extent that government funds became invest¬ 
ed in shares of stock in a private corporation all of this 
was changed. The property became subject to the laws 
ot the state under which the corporation was organized 
and in which the property from time to time might be 
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situated and was in the possession and control of per- 
. sons responsible to the corporation and not to the gov¬ 
ernment of the United States. 

It would hardly be argued that the Director General 
under the power to provide necessary equipment for 
operating the railroads could have set himself up in anv 
commercial business, for instance, that he could have 
gone into the business of manufacturing and selling 
Superheaters to the general public. Nevertheless, this is 
what he did indirectly when he purchased the stock in 
the Locomotive Superheater Company. Just what busi¬ 
nesses this corporation was authorized to engage in and 
what businesses it actually was engaged in does not ap¬ 
pear. Certainly, however, it was engaged in the busi¬ 
ness of supplying Superheaters to other than the rail¬ 
roads in control of the Director General. If it be argued 
that the Director General by control of the corporation 
could restrict its business to supplying such Superheaters 
as he needed as Director General the answer is that any 
such action would have been in violation of the rights of 
the minority and could have been prevented by them. 
When he acquired this stock he acquired it subject to all 
of the liabilities as well as the benefits of a stockholder. 

This argument might be extended considerably with¬ 
out exhausting the subject and many other similar illus¬ 
trations could be imagined. The language of the statute 
itself, however, is almost conclusive on the subject. 


4 
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III. 

This action, in so far as it seeks to recover the money 
—both purchase money and dividends—received by the 
Director General, is not an action against the United 
States, and the United States is not a necessary party. 

Complainants take the position that the Director Gen¬ 
eral, in making the purchase from the Custodian, ex¬ 
ceeded his powers under the law; that the act of pur¬ 
chase was a pretended exercise of a power which he did 
not possess, and hence that the sale to him was a pre¬ 
tended and void sale; that when, by virtue of this void 
sale, he became possessed of complainants’ stock he ac¬ 
quired no title thereto, but held the same in his individ¬ 
ual capacity, though acting in the guise and style of a 
governmental officer; that the stock continued to be the 
property of complainants after it passed into the pos¬ 
session of the Director General, as it was while in the 
possession of the Alien Property Custodian; that when 
the Director General in turn resold the stock and thus 
wrongfully transformed complainants’ property into 
money, that money, standing in the stead of the stock, 
was the property of complainants; that when he depos¬ 
ited the money to his credit with the Treasurer of the 
United States, the Treasurer, in turn, was without power 
or authority under the law to receive the same, and that 
in receiving and holding the same to the credit of the 
Director General, he was acting individually, though in 
the guise and style of Treasurer of the United States. 

In the case of Philadelphia, Co. v. Stimson , 223 U. S. 
605, the controversy arose as the result of the Secretary 
of War having changed the harbor lines so as to deprive 
complainant of part of its property outside the new line. 
The Secretary of War claimed to act under the author¬ 
ity of Paragraph 11 of the Act of Congress of March 
3rd, 1899. 
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Mr. Justice Hughes said, at page 613: 

i i This suit was brought in the Supreme Court 
of the District of Columbia to set aside certain 
harbor lines in the harbor of Pittsburgh, Pennsyl¬ 
vania, so far as they encroached upon land owned 
by the complainant, and to restrain the Secretary 
of War from causing criminal proceedings to be 
instituted against the complainant because of the 
reclamation and occupation of its land outside the 
prescribed limits. The Court of Appeals of the 
District affirmed a decree sustaining a demurrer 
to the bill, and the complainant appeals. * * * 

“In demurring to the bill the defendant as¬ 
serted that it was bad in substance, and also espe¬ 
cially assigned the following grounds: 

‘1. This proceeding is virtually a suit against 
the United States.’ * * * 

“First. If the conduct of the defendant consti¬ 
tutes an unwarrantable interference with property 
of the complainant, its resort to equity for protec¬ 
tion is not to be defeated upon the ground that 
the suit is one against the United States. The ex¬ 
emption of the United States from suit does not 
protect its officers from personal liability to per¬ 
sons whose rights of property they have wrong¬ 
fully invaded. Little v. Barreme, 2 Cranch. 170; 
United States v. Lee, 106 U. S. 196, 220, 221; Bel¬ 
knap v. Schild, 161 U. S. 10, 18; Tindal v. Wesley, 
167 U. S. 204; Scranton v. Wheeler, 179 U. S. 141, 
152. And in case of an injury threatened by his 
illegal action, the officer cannot claim immunity 
from injunction process. The principle has fre¬ 
quently been applied with respect to state officers 
seeking to enforce unconstitutional enactments. 
Osborn v. Bank of United States, 9 Wheat. 738, 
843, 868; Davis v. Gray, 16 Wall. 203; Pennoyer v. 
McConnaughy , 140 U. S. 1, 10; Scott v. Donald, 
165 U. S. 107, 112; Smyth v. Ames, 169 U. S. 466; 
Ex Parte Young, 209 IT. S. 123, 159, 160; Ludwig 
v. Western Union Telegraph Co., 216 U. S. 146; 
Herndon v. C., R. I. & P. By. Co., 218 U. S. 135,’ 
155; Hopkins v. Clemson College, 221 U. S. 636, 
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643-645. And it is equally applicable to a Federal 
officer acting in excess of his authority or under 
an authority not validly conferred. Noble v. Union 
River Logging R. R. Co., 147 U. S. 165, 171, 172; 
School of Magnetic Healing v. Me Annuity, 187 IT. 
S. 94. 

The complainant did not ask the Court to in¬ 
terfere with the official discretion of the Secretary 
of War, hut challenged his authority to do the 
things of which complaint was made. The suit 
rests upon the charge of abuse of power, and its 
merits must he determined accordingly; it is not 
a suit against the United States.” 

United States v. George IF. C. P. Lee y 106 U. S. 196. 
This celebrated case was an action in ejectment brought 
by the defendant in error against agents of the United 
States to recover the possession of Arlington Cemetery 
and the adjacent property used as an army fortification, 
ownership of which was claimed by the United States by 
virtue of a tax sale certificate, and possession of which 
was held by agents of the United States. 

Mr. Justice Miller said: 

“We have then two questions presented to the 
Court and jury below, and the same questions arise 
in this Court on the record:— 

1. Could any action he maintained against the 
defendants for the possession of the land in con¬ 
troversy under the circumstances of the relation 
of that possession to the United States, however 
clear the legal right to that possession might be 
in the plaintiff?” • * # 

“The counsel for plaintiffs in error and in be¬ 
half of the United States assert the proposition 
that though it has been ascertained by the verdict 
of the jury, in which no error is found, that the 
plaintiff has the title to the land in controversy, 
and that what is set up in behalf of the United 
States is no title at all, the court can render no 
judgment in favor of the plaintiff against the de¬ 
fendants in this action, because the latter hold the 
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property as officers and agents of the United 
States, and it is appropriated to lawful public 
uses. 

“This proposition rests on the principle that 
the United States cannot be lawfully sued with¬ 
out its consent in any case, and that no action can 
be maintained against any individual without such 
consent, where the judgment must depend on the 
right of the United States to property held by such 
persons as officers or agents for the government. 

“The first branch of this proposition is con¬ 
ceded to be the established law of this country 
and of this court at the present day; the second, 
as a necessary or proper deduction from the first, 
is denied/’ 


The Court then proceeds to review the origin and 
history of the rule from the time of Edward the First 
onward and says: 

“On the other hand, while acceding to the gen¬ 
eral proposition that in no court can the United 
States be sued directly by original process as a 
defendant, there is abundant evidence in the de¬ 
cisions of this court that the doctrine, if not ab¬ 
solutely limited to cases in which the United 
States are made defendants by name, is not per¬ 
mitted to interefere with the judicial enforcement 
of the established rights of plaintiffs when the 
United States is not a defendant or a necessary 
party to the suit. * # *” 

The Court then proceeds to explain the reason for 
dx sergence in modern times between the rule in England 
and that which obtains here, saying in part: 

“Notwithstanding the progress which has been 
made since the days of the Stuarts in stripping 
the crown of its powers and prerogatives, it re¬ 
mains true today that the monarch is looked upon 
with too much reverence to be subjected to the de¬ 
mands of the law as ordinary persons are, and the 
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king-loving nation would be shocked at the spec¬ 
tacle of their Queen being turned out of her pleas¬ 
ure-garden by a writ of ejectment against the 
gardener. The crown remains the fountain of 
honor, and the surroundings which give dignity 
and majesty to its possessor are cherished and 
enforced all the more strictly because of the loss 
of real power in the government. 

“Under our system, the people, who are there 
called subjects, are the sovereign. Their rights, 
whether collective or individual, are not bound to 
give way to a sentiment of loyalty to the person 
of a monarch. The citizen here knows no person, 
however near to those in power, or however pow¬ 
erful himself, to whom he need yield the rights 
which the law secures to him when it is well admin¬ 
istered. When he, in one of the courts of compe¬ 
tent jurisdiction, has established his right to prop¬ 
erty, there is no reason why deference to any per¬ 
son, natural or artificial, not even the United 
States, should prevent him from using the means 
which the law gives him for the protection and en¬ 
forcement of that right. * * * 

“The earliest case in this court in which the 
true rule is laid down, and which, bearing a close 
analogy to the one before us, seems decisive of it, 
is United States v. Peters, 5 Crunch, 115. Tn an 
admiralty proceeding commenced before the for¬ 
mation of the Constitution, and which afterwards 
came into the District Court of the United States 
. lvania, that court, after full hearing, 
had decided that the libellants were entitled to 
the proceeds of the sale of a vessel condemned as 
prize of war, which had come to the possession of 
David Bittenhouse as treasurer of Pennsylvania. 
The district judge had declined to issue any proc¬ 
ess to enforce his decree against the representa¬ 
tives of Bittenhouse, on the ground that the 
funds were held as the property of that State, and 
that as she could not be subjected to judicial proc¬ 
ess, neither could the officer who held the money in 
her right. The analogy to the case before us will 
be seen when it is further stated that this claim of 




1 


41 


the State to the money had been fully presented, 
and that the court had decided that the libellants’ 
and not the State were legally entitled to it. In 
that case, as in this, it was argued that the suit 
was in reality against the State. But, on an appli¬ 
cation therefor, a writ of mandamus to compel the 
judge of the District Court to proceed in the exe¬ 
cution of his decree was granted. In delivering 
the opinion, Mr. Chief Justice Marshall says: ‘The 
state cannot be made a defendant to a suit brought 
b' an individual, but it remains the dutv of the 
court of the United States to decide all cases 
brought before them by citizens of one State 
against citizens of a different State, when a State 
is not necessarily a defendant. In this case, the 
suit was not instituted against the State or its 
treasurer, but against the executrixes of David 
Rittenhouse, for the proceeds of a vessel con¬ 
demned in the Court of Admiralty, which were 
admitted to be in their possession. If these pro¬ 
ceeds had been the actual property of Pennsyl¬ 
vania, however wrongfully acquired,'the disclosure 
of that fact would have presented a case on which 
it was unnecessary to give an opinion; but it cer¬ 
tainly can never be alleged that a mere suggestion 
nf title in a fitate of property in possession of an 
mdii idual must arrest the proceedings of the 
court, and prevent their looking into the sugges¬ 
tion and examining the validity of the title.’ 

“The suit before us is a suit against Strong 
and Kaufman as individuals, to recover posses¬ 
sion of property. The suggestion was made that 
it was the property of the United States, and that 
the court, without inquiring into the truth of this 
suggestion, should proceed no further; and in this 
case, as in that, after a judicial inquirv had made 
it clear that the property belonged to plaintiff and 
not to the United States, we are still asked to for¬ 
bid the court below to proceed further, and to re¬ 
verse and set aside what it has done, and thus re¬ 
fuse to perform the duty of deciding suits prop¬ 
erly brought before us by citizens of the United 
States. 



“It mav be said—and in fact it is said—that 
the present case differs from the one in 5 Cranch, 
because the officers who are sued assert no per¬ 
sonal possession, hut are holding as the mere 
agents of the United States, while the executors 
of Rittenhouse held the money until a better right 
was established. But the very next case in this 
court of a similar character, Meigs v. McClung’s 
Lessee , 9 Cranch, 11, shows that this distinction 
was not recognized as sound. The property sued 
for in that case was land on which the United 
States had a garrison erected at a cost of $30,000, 
and the defendants were the military officers in pos¬ 
session; and the very question now in issue was 
raised hv these officers, who, according to the bill 
of exceptions, insisted that the action could not be 
maintained against them, ‘because the land was 
occupied by the United States troops, and the de¬ 
fendants as officers of the United States, for the 
benefit of the United States and by their direc¬ 
tion.’ They further insisted, says the bill of ex¬ 
ceptions, that the United States had a right by 
the Constitution to appropriate the property of 
the individual citizen. The court below overruled 
these objections, and held that the title being in 
plaintiff he might recover, and that ‘if the land 
was private property the United States could not 
have intended to deprive the individual of it with¬ 
out making him compensation therefor.’ 

“Although the judgment of the Circuit Court 
was in favor of the plaintiff, and its result was 
to turn the soldiers and officers out of possession 
and deliver it to plaintiff, Mr. Chief Justice Mar¬ 
shall concludes his opinion in this emphatic lan¬ 
guage: ‘This court is unanimouslwjxffearly of 
opinion that the Circuit Court committed no error 
in instructing the jury that the Indian title was 
extinguished to the land in controversy, and that 
the plaintiff below might sustain his action 

The Court then discusses the case of Osborn v. Bank 
of United States , 9 Wheat, 738, where the Bank sought 
to recover from the Treasurer of the State of Ohio cer- 
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tain funds which had been seized from the bank bv the 
auditor of the State to pay taxes alleged to be due the 
State, and to enjoin the Treasurer from parting with 
the funds otherwise than by paying them to the Bank. 
The Treasurer of the State and the Auditor of the State 
were made defendants, but not the State of Ohio itself. 

The Court said: 

“One of the objections pressed with perti¬ 
nacity all through the case to the jurisdiction of 
the court was the conceded fact that the State of 
Ohio, though not made a defendant to the bill, 
was the real party in interest. That all the par¬ 
ties sued were her officers,—her auditor, her treas¬ 
urer, and their agents,—concerning acts done in 
their official character, and in obedience to her 
laws. It was conceded that the State could not 
be sued, and it was earnestly argued there, as here, 
that what could not be done directly could not be 
done by suing her officers. And it was insisted 
that while the State could not be brought before 
the court, it was a necessary party to the relief 
sought, namely, the return of the money and obe¬ 
dience to the injunction, and that the bill must be 
dismissed. 

“ A few citations from the opinion of Mr. Chief 
Justice Marshall will show the views entertained 
by the court on the question thus raised. At page 
842 of the long report of the case he says: 

‘If the State of Ohio could have been made 
a party defendant, it can scarcely be denied that 
this would be a strong case for an injunction. 
The objection is that, as the real party cannot 
be brought betore the court, a suit cannot be 
sustained against the agents of that party; and 
cases have been cited to show that a court of 
chancery will not make a decree unless all those 
who are substantially interested be made parties 
to the suit. This is certainly true where it is in 
the power of the plaintiff tomake them parties; 
but if the person who is the real principal, the 
person who is the true source of the mischief, 
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by whose power and for whose advantage it is 
done, be himself above the law, be exempt from 
all judicial process, it would be subversive of 
the best-established principles to say that the 
laws could not afford the same remedies against 
the agent employed in doing the wrong which 
they would afford against him could his prin¬ 
cipal be joined in the suit.’ * * * 

“This examination of the cases in this court 
establishes clearly this result: that the proposi¬ 
tion that when an individual is sued in regard to 
property which he holds as officer or agent of the 
United States, his possession cannot be disturbed 
when that fact is brought to the attention of the 
court, has been overruled and denied in every case 
where it has been necessary to decide it, and that 
in manv others where the record shows that the 
case as tried below actually and clearly presented 
that defence, it was neither urged by counsel 
nor considered by the court here, though, if it had 
been a good defence, it would have avoided the 
necessity of a long inquiry into plaintiff’s title 
and of other perplexing questions, and have 
quickly disposed of the case. And we see no es¬ 
cape from the conclusion that during all this 
period the court has held the principle to be un 
sound, and in the class of cases like the present, 
represented by Wilcox v. Jackson. Broun v. 
Huger, and Grisar v. McDowell, it was not thought 
necessary to re-examine a proposition so often and 
so clearly overruled in previous well-considered 
decisions. * * * 

“Conceding that the property in controversy 
in this case is devoted to a proper public use, and 
that this has been done by those having authority 
to establish a cemetery and a fort, the verdict of 
the jury finds that it is and was the private prop¬ 
erty of the plaintiff, and was taken without any 
process of law and without any compensation. Un¬ 
doubtedly those provisions of the Constitution are 
of that character which it is intended the courts 
shall enforce, when cases involving their opera¬ 
tion and effect are brought before them. The in- 
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stances in which the life and liberty of the citizen 
have been protected by the judicial writ of habeas 
corpus are too familiar to need citation, and many 
of these cases, indeed almost all of them, are 
those in which life or liberty was invaded by per¬ 
sons assuming to act under the authority of the 
government. Ex parte Milligan, 4 Wall. 2. 

“If this constitutional provision is a sufficient 
authority for the court to interfere to rescue a 
prisoner from the hands of those holding him 
under the asserted authority of the government, 
what reason is there that the same courts shall 
not give remedy to the citizen whose property has 
been seized without due process of law, and de¬ 
voted to public use without just compensation! 

“Looking at the question upon principle, and 
apart from the authority of adjudged cases, we 
think it still clearer that this branch of the de¬ 
fence cannot be maintained. It seems to be op¬ 
posed to all the principles upon w T hich the rights 
of the citizen, when brought in collision with the 
acts of the government, must be determined. In 
such cases there is no safety for the citizen, except 
in the protection of the judicial tribunals, for 
rights which have been invaded by the officers of 
the government, professing to act in its name. 
There remains to him but the alternative of re¬ 
sistance, which may amount to crime. The posi¬ 
tion assumed here is that, however clear his rights, 
no remedy can be afforded to him when it is seen 
that his opponent is an officer of the United States, 
claiming to act under its authority; for, as Mr. 
Chief Justice Marshall says, to examine whether 
this authority is rightfully assumed is the exercise 
of jurisdiction, and must lead to the decision of the 
merits of the question. The objection of the plain¬ 
tiffs in error necessarily forbids any inquiry into 
the truth of the assumption that the parties set¬ 
ting up such authority are lawfully possessed of 
it; for the argument is that the formal suggestion 
of the existence of such authority forbids any in¬ 
quiry into the truth of the suggestion. 


“But why should not the truth of the sugges¬ 
tion and the lawfulness of the authority be made 
the subject of judicial investigation? 

“Shall it be said, in the face of all this, and 
of the acknowledged right of the judiciary to de¬ 
cide in proper cases, statutes which have been 
passed by both branches of Congress and approved 
by the President to be unconstitutional, that the 
courts cannot give a remedy when the citizen has 
been deprived of his property by force, his estate 
seized and converted to the use of the government 
without lawful authority, without process of law, 
and without compensation, because the President 
has ordered it and his officers are in possession? 

“If such be the law of this country, it sanctions 
a tyranny which has no existence in the monarchies 
of Europe, nor in any other government which has 
a just claim to well-regulated liberty and the pro¬ 
tection of personal rights. 

“It cannot be, then, that when, in a suit be¬ 
tween two citizens for the ownership of real estate, 
one of them has established his right to the pos¬ 
session of the property according to all the forms 
of judicial procedure, and by the verdict of a jury 
and the judgment of the court, the wrongful pos¬ 
sessor can say successfully to the court, Stop here, 

I hold by order of the President, and the progress 
of justice must be stayed. That, though the na¬ 
ture of the controversy is one peculiarly appro¬ 
priate to the judicial function, though the United 
States is no party to the suit, though one of the 
three great branches of the government to which 
by the Constitution this duty has been assigned 
has declared its judgment after a fair trial, the 
unsuccessful party can interpose an absolute veto 
upon that judgment by the production of an order 
of the Secretary of War, which that officer had no 
more authority to make than the humblest private 
citizen.’’ 

Lane v. Watts, 234 U. S. 525. 

This is an affirmance of a decree of this court. 
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The heirs of Baca claimed title to certain large tracts 
of land in New Mexico. The government denied their 
title, maintaining that the lands in question were part of 
the public domain, and, in conformity with that view, ac¬ 
cepted from third parties homestead applications with 
respect to the lands. The suit was brought against the 
Secretary of the Interior and the Commissioner of the 
general land office for an injunction to restrain them 
from further proceedings in the homestead applications 
and to compel them to accept on file certain maps and 
surveys which were muniments of complainants’ title. 

The bill was demurred to on the grounds, among 
others, that 

‘‘The real purpose of the suit it to recover cer¬ 
tain real estate situated in the Territory of Ari¬ 
zona by trial of the legal title thereto and that the 
relief, if any, plaintiffs are entitled to is at law. 

* # # y i 


and that 


“If the legal title to the land has not passed 
to plaintiffs as alleged, it is still in the United 
States, which it is not shown has consented to this 
suit; and the court in such event is without juris¬ 
diction. On the face of the bill it is impossible 
to grant the prayers of plaintiffs without decid¬ 
ing whether the title is still in the United States. 
The determination of the suit therefore affects the 
United States and they are real and indispensable 
parties in interest and have not consented to be 
sued. 

“The suit is one to restrain the appellants from 
an illegal act under color of their office which will 
cast a. cloud upon the title of appellees. 

“This disposes of the contentions of appel¬ 
lants that this is a suit against the United States, 
or one for recovery of land merely, or that there 
is a defect of parties, or that the suit is an at¬ 
tempted direct appeal from the decision of the 
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Interior Department or a trial of a title to land 
not situated within the jurisdiction of the court 
‘wherein an essential party is not present in the 
forum and is not even suable—the United 
States/ ” 

Wells v. Nickles y 104 U. S. 444. 

This was a suit for replevin, brought by Nickles 
against Wells to recover a quantity of sawed lumber 
and logs of which he claimed to be the owner by virtue 
of purchase from one Patton, Register of the United 
States Land Office and a Government Timber Agent. 
The defendant Wells had assumed possession, and 
claimed ownership of the lumber under the following 
circumstances: It seems that some time previously this 
same Patton, as Register, had seized the lumber from 
Wells, who claimed to own it. The lumber is conceded 
to have been originally the property of the United States 
and to have been cut on Government property. There¬ 
upon Wells brought suit to enjoin the agents of the gov¬ 
ernment (Patton and others) from selling the lumber, 
and to determine his right to it. In that suit a com¬ 
promise was effected by a written stipulation, which be¬ 
came a part of the court record, and which is set forth 
in the opinion, signed by the attorneys for Wells and for 
the government agents. This compromise, the court 
finds, gave Wells the right to the timber, and the timber 
was delivered to him. 

Subsequently, in disregard of the compromise, the 
same government agents, defendants in the Wells’ suit, 
demurred to the bill, and upon the demurrer being sus¬ 
tained, disregarded the compromise and seized the lum¬ 
ber again. As the court finds that the compromise estab¬ 
lished Wells’ right to the lumber, the situation at this 
stage was that Wells was the owner of the lumber and 
the Government agents had possession of it. 
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The same Government agents then proceeded to sell 
the lumber to Nickles, in disregard of Wells ’ title, where¬ 
upon Wells took possession of it from Nickles, and 
Nickles brought the replevin suit. 

The court decided in Wells’ favor, reversing the 
courts below, on the ground that the Judge’s charge led 
the jury to disregard the title of Wells. The courts be¬ 
low had reached their conclusion to disregard the title 
of Wells on the ground that it was based on the com- 
promise, and that the compromise was void. 

Mr. Justice Miller, delivering the opinion of the court 
said: 


“It would seem to be undeniable that if all the 
rights thus contested were those of private per¬ 
sons, the transaction above detailed would bar the 
the present suit. Apparently conceding this to be 
so, as far as we can gather from the opinion of 
the Supreme Court of the Territory, both courts 
denied the sufficiency of these facts as a bar, on 
the ground that the property belonged to the 
United States, and that the parties to the former 
suit had no authority to make the compromise 
which is relied on. 

‘ ‘ That the lumber when first seized by the tim¬ 
ber agents was the property of the United States 
is not denied. It was, therefore, held by them as 
agents of the government at the time Wells sued 
not to replevy it, but to enjoin them from selling 
it, and to determine his right to it. If, as he main- 
tamed they were seizing and attempting to sell 
and dehver as public property that which was 
lawfully his, we know of no principle of law which 
forbade him to bring them before a legal tribunal. 
Iheir authority to act for the government, and the 
ownership of the property which thev asserted 
a right to seize, were questions eminently proper 
to be decided by a court, especially a court of the 
United States. If it were otherwise, all the prop¬ 
erty of the citizens of this vast country would be 
held at the pleasure of any one bold'enough to 
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assert that it is government property and he a 
government agent. 

Pennoyer v. McConnauyhy, 140 U. S. 1. 

This is a suit by a citizen of California brought 
against the Governor, Secretary of State and Treasurer 
of Oregon, to enjoin them from selling certain land to 
which the plaintiff asserted title. The injunction was 
granted. 

Judge Lamar said, in part: 

“The other class is where a suit is brought 
against defendants who, claiming to act as offi¬ 
cers of the State, and under the color of an un¬ 
constitutional statute, commit acts of wrong and 
injury to the rights and property of the plaintiff 
acquired under a contract with the State. Such 
suit whether brought to recover money or prop¬ 
erty in the hands of such defendants, unlawfully 
. 1 ^ em in behalf of the State, or for com¬ 
pensation in damages, or, in a proper case where 
1 ^ ^ ^ ^ is inadequate, for an injunction 

to prevent such wrong, and injury, or for a man¬ 
damus, in a like case, to enforce upon the defend¬ 
ant the performance of a plain, legal duty, purely 
ministerial—is not, within the meaning of the 
Eleventh Amendment, an action against the State. 
Osborn v. Bank of the United States, 9 Wheat, 
738; Davis v. Gray, 16 Wall. 203; Tomlinson v. 
Bran eh, 15 Wall. 460; Litchfield v. Webster 
County, 101 U. S. 773; Allen v. Baltimore Ohio 
Bailroad, 114 U. S. 311; Board of Liquidation v. 
MeComb, 92 U. S. 531; Poindexter v. Greenhow 
114 IT. S. 270. * * * 

“The dividing line between the cases to which 
we have referred and the class of cases in which 
it has been held that the State is a party defend¬ 
ant, and, therefore, not suable, by virtue of the 
inhibition contained in the Eleventh Amendment 
of the Constitution, was adverted to in Cunning - 
ham v. Macon & Brunswick Bailroad, where it was 
said, referring to the case of Davis v. Gray, supra: 
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A orwas there in that case any affirmative relief 
granted by ordering the Governor and land com- 
missioner to perform any act towards perfectinq 

!/' e \ e , th , e com P an y-’ 109 U. S. 453, 454. 
1 hus holding, by implication, at least, that affirma- 
tive relief would not be granted against a State 
olhcer by ordering him to do and perform acts 
forbidden by the law of his State, even though 
such law might be unconstitutional. 

‘‘The same distinction was pointed out in Ha- 
good v. Southern, which was held to be, in effect 
a suit against the State, and it was said: ‘A 
broad line ot demarcation separates from such 
cases as the present, in which the decrees require, 
affirmative official action on the part of the de¬ 
fendants the performance of an obligation ivhich 
belongs t° the State m its political capacity, those 
in which actions at law or suits in equity are main¬ 
tained against defendants who, while claiming to 
act as officers ot the State, violate and invade the 
personal and property rights of the plaintiffs, un- 

11 - tt c* r r°o “ thont y. unconstitutional and void.’ 
li i. U. b. 52, *0. 

I ho cases in which suits against officers of 
a [state have been considered as against the State 
itself, and, therefore, within the inhibition of the 
Eleventh Amendment to the Constitution, and 
* O f e llch suits were considered to be against 

. fate officers, as individuals, were elaborately re¬ 
viewed and distinguished in the recent case of hi 
re Ayers, 123 U. S. 443. That case came before 
us on application for habeas corpus by the at 
tory general of Virginia, the auditor of the State 
and the commonwealth’s attorney for Loudoun 
county in that State, who were in the custody of 

f rief U 7 v- Sta . tes „ Marshal for the Eastern Dis¬ 
trict ot \ lrginia, for contempt of court in dis- 

ofT^n 8 order of the Circuit Court 
of the United States for that district, command- 

mg them not to institute and prosecute certain 
suits in the name of the State of Virginia re¬ 
quired to be brought by the statutes of the State 
The suit in which the restraining order was issued 
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was nominally against certain officers of the State 
but this court held that it was, in effect, a suit 
against the State itself, and, therefore, in viola¬ 
tion of the Eleventh Amendment to the Consti¬ 
tution And that such being true, the acts and 
proceedings of the Circuit Court in that suit were 
null and void for all purposes; and the prisoners 
were discharged. In delivering the opinion of the 
court, Mr. Justice Mathews, referring to the class 
ot cases in which it had been adjudged that the 
suit was against state officers in their private ca¬ 
pacity, and not against the State, said: ‘The vital 
principle m all such cases is that the defendants 
though professing to act as officers of the State 
are threatening a violation of the personal or 
property rights of the complainant, for which thev 
are personally and individually liable. . . . This 
feature will he found, on an examination, to char¬ 
acterize every case where persons have been made 
defendants for acts done or threatened by them as 
officers of the government, either of a State or of 
the united States, where the objection has been 
interposed that the State was the real defendant 
and has been overruled \ * • * 

“It must also be observed that the plaintiff 
‘ s . ” ot seekiI .'S an y affirmative relief against the 
S?*!" a ga *n3t any of its officers. He is not ask- 
ing that the State be compelled to issue patents to 
him for the lands he claims to have purchased, nor 
is he seeking to compel the defendants to do and 
perform any acts in connection with the subiect 
matter of the controversy requisite to complete 
his title. All that he asks is that the defendants 
may be restrained and enjoined from doing certain 
acts which he alleges are violative of his contract 
made with the State when he purchased his lands, 
le merely asks that an injunction mav issue 
against them to restrain them from acting under 
a statute of the State alleged to be unconstitu¬ 
tional, which acts will be destructive of his rights 

;M 1(1 "’ill work irreparable damage 

no n' a h f ,0 . h ! s Property rights. The case can¬ 
not be distinguished, in principle, from Osborn v. 
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Bank of the United States, Davis v. Gray, Board of 
Liquidation v. McComb, and v. Baltimore & 
Ohio Railroad ( o., cited above, and the reasoning 
in those cases applies with equal force in this. The 
essential difference between these cases and the 
case of In Re Ayers , upon which the appellants 
mainly ioly, was pointed out in the last-named 
case, and need not be adverted to further in this 
connection. We think it clearly demonstrated 
troni the authorities above referred to that the re¬ 
lief prayed can be granted, if, as is contended for, 
the legislation of the State under which the de¬ 
fendants are assuming to act is unconstitutional, 
in that it operates to impair the obligation of a 
contract. ” 

In re Tyler, 149 U. S. 164. 

Chief Justice Fuller said: 

“The result was correctly stated that where 
a suit is brought against defendants who claim to 
act as officers of a State, and, under color of an un¬ 
constitutional statute, commit acts of wrong and 
injur} to the property of the plaintiff, to recover 
money or property in their hands unlawfully taken 
b> them in behall ot the State; or, for compensa¬ 
tion for damages; or, in a proper case, for an in¬ 
junction to prevent such wrong and injury, or for 
a mandamus in a like case to enforce the perform¬ 
ance of a plain legal duty, purely ministerial; such 
suit is not, within the meaning of the amendment, 
an action against the State. 

“And while it was conceded that the principle 
stated by Chief Justice Marshall in the leading 
case of Osborn v. Bank of the United States, 9 
u heat. 738, that ‘in all cases where jurisdiction 
depends on the party, it is the party named in the 
leeord , and that ‘the Fleventh Amendment is 
limited to those suits in which a State is a party 
to the record \ had been qualified to a certain de¬ 
gree in some of the subsequent decisions of this 
court; yet it was also rightly declared that the gen¬ 
eral doctrine there announced, that the Circuit 




Court of the United States will restrain a state of¬ 
ficer from executing an unconstitutional statute 
of the State, when to execute it would be to violate 
rights and privileges of the complainant that had 
been guaranteed by the Constitution and would do 
irreparable damage and injury to him, has never 
been departed from. 

“The views expressed in United States v. Lee, 
106 U. S. 196; New Hampshire v. Louisiana, 108 
U. S. 76; In re Ayers, 123 U. S. 443; Hans v. 
Louisiana, 134 U. S. 1; McGahey v. Virginia, 135 
U. S. 662, and numerous other cases, render fur¬ 
ther discussion unnecessary.” 

Noble v. Union River Logging Railroad Co., 147 U. S. 165. 

This was a bill in equity by the Railroad Company 
to enjoin the Secretary of the Interior and the Commis¬ 
sioner of the General Land Office from executing an or¬ 
der revoking the approval of the plaintiff’s maps for a 
right of way over public lands, and also from molesting 
the plaintiff in the enjoyment of such right of way se¬ 
cured to it under an act of Congress. The injunction was 
granted. 

Mr. Justice Brown said, in part: 

“We have no doubt the principle of these deci¬ 
sions applies to a case wherein it is contended that 
the act of the Head of a Department, under any 
view that could be taken of the facts that were 
laid before him, was ultra vires, and beyond the 
scope of his authority. If he has no power at all 
to do the act complained of, he is as much subject 
to an injunction as he would be to a mandamus if 
he refused to do an act which the law plainly re¬ 
quired him to do. As observed by Mr. Justice 
Bradley in Board of Liquidation v. McCotnb, 92 
IT. S. 531, 541: ‘But it has been well settled that 
when a plain official duty, requiring no exercise of 
discretion, is to be performed, and performance is 
refused, any person who will sustain personal in- 




jury by such refusal may have a mandamus to com¬ 
pel its performance; and when such duty is threat¬ 
ened to be violated by some positive official act, 
any person who will sustain personal injury there¬ 
by, for which adequate compensation cannot lie 
had at law, may have an injunction to prevent it. 
In such cases the writs of mandamus and injunc¬ 
tions are somewhat correlative to each other.’ ” 

Tindai v. Wesley, 167 U. S. 204. 

This was a suit brought by Wesley, a citizen of New 
York, against the Secretary of State of South Carolina 
and anothei agent of that State, to recover possession of 
certain real estate in South Carolina, occupied by the 
defendants as agents of the State. 

After quoting at considerable length from the case 
of United States v. Lee, supra, Mr. Justice Harlan said: 

“We have made these extracts from the opin¬ 
ion ot the Court in the Lee case because the reasons 
there assigned for the conclusion reached control 
the determination of the present case. If a suit 
b\ an individual against individuals to recover 
possession of property is not a suit against the 
I nited States merely by reason of possession be¬ 
ing held by the defendants as agents of the United 
States and under title asserted to be in the Gov¬ 
ernment, we cannot perceive how the present suit 
can be regarded as one against the State merely 
because the defendants assert a right of posses¬ 
sion in the State through them as its officers and 
agents. * * * 

“The adjudged cases, in principle, determine 
the one before us. The settled doctrine of this 
court wholly precludes the idea that a suit against 
individuals to recover possession of real propertv 
is a suit against the State simply because the de'- 
fendant holding possession happens to he an officer 
of the State and asserts that he is lawfully in pos¬ 
session on its behalf. We may repeat here what 
was said by Chief Justice Marshall, delivering 


the unanimous judgment of the court in United 
States v. Peters , 5 ©ranch, 115, 139: ‘It certainly 
can never be alleged that a mere suggestion of 
title in a State of property, in possession of an in¬ 
dividual, must arrest the proceedings of the court, 
and prevent their looking into the suggestion, and 
examining the validity of the title.’ Whether the 
one or the other party is entitled in law to posses¬ 
sion is a judicial, not an executive or legislative, 
question. It does not cease to be a judicial ques¬ 
tion because the defendant claims that the right 
ot possession is in the Government of which he is 
an officer or agent. The case here is not one in 
which judgment is asked against the defendants 
as officers of the State, nor one in which the plain¬ 
tiff seeks to compel the specific performance by 
the State of any contract alleged to have been 
a dt b\ it, nor to enforce the discharge by the de¬ 
fendants, of any specific duty enjoined by the 
State. Nor is it one, like Cunningham v. Macon d 
Brunswick Railroad , above cited, in which the 
plaintiff seeks to enforce a lien upon real estate 
in the actual possession of and claimed by the 
State, where a decree of sale would be fruitless, 
as no title could be given to the purchaser without 
the presence ol the State as a party to the pro¬ 
ceeding. It is a suit against individuals—a case 
m which the plaintiff seeks merely the possession 
oi certain real estate once belonging to the State, 
but which the complaint alleges has become his 
property, and which, according to the verdict of 
the jury and the judgment of the court thereon 
must, on this record be taken to belong absolutely 
to him. Ihe withholding ot such possession bv 
defendants is consequently a wrong, but a wrong 
which, according to the view of counsel, cannot be 
remedied if the defendants chose to assert that the 
State, by them as its agents, is in rightful posses¬ 
sion. Ihe doors of the courts of justice are thus 
closed against one legally entitled to possession 
by the mere assertion of the defendants that they 
are entitled to possession for the State. But the 
Eleventh Amendment gives no immunity to officers 
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or agents of a State in withholding the property 
of a citizen without authority of law. And when 
such officers or agents assert that they are in 
rightful possession, they must make good that as¬ 
sertion when it is made to appear in a suit against 
them as individuals that the legal title and right 
of possession is in the plaintiff. If a suit against 
officers of a State to enjoin them from enforcing 
an unconstitutional statute, whereby the plaintiff’s 
property will he injured, or to recover damages 
for taking under a void statute the property of the 
citizen, be not one against the State, it is* impos¬ 
sible to see how a suit against the same individuals 
to recover the possession of property belonging to 
the plaintiff and illegally withheld by the defend¬ 
ants can he deemed a suit against the State. Any 
other view leads to this result: That if a State, by 
its officers, acting under a void statute, should 
seize for public use the property of a citizen, with¬ 
out making or securing just compensation for him, 
and thus violate the constitutional provision de¬ 
claring that no State shall deprive any person of 
property without due process of law. Chicago 
Burlington <£c. Bailroa'l v. Chicago , 166 U. S. 226,’ 
236, 241, the citizen is remediless so long as the 
State, In its agents, chooses to hold his property; 
foi, according to the contention of the defendants, 
if such agents are sued as individuals, wrongfullv 
in possession, they can bring about the dismissal 
of the suit by simply informing the court of the 
official character in which they hold the property 
thus illegally appropriated. It is true that even 
in such a case the citizen may, if he choose, relv 
upon the good faith of the State in the matter of 
compensation. But he is not compelled to part 
with his property for public use except upon the 
terms prescribed by the supreme law of the land, 
namely, upon just compensation made or se¬ 
cured.” 

Scranton v. Wheeler , 179 U. S. 141. 

Scranton sued Wheeler in ejectment to recover pos¬ 
session of certain land under a canal. Wheeler was the 




superintendent in charge of the canal for the United 
States. The Court said: 

“The Supreme Court of the State correctly 
held that the trial court erred in directing a ver¬ 
dict for the defendant upon the ground that a 
judgment against him would in legal effect he a 
judgment against the United States. It is true 
the defendant Wheeler insisted that the action of 
which the plaintiff complained was taken by him 
under the authority of the United States. But this 
fact was not sufficient to defeat the suit. If the 
plaintiff was entitled to access from his land to 
navigable water, and if the defendant stood in the 
way of his enjoying that right, then the court was 
under a duty to inquire whether the defendant 
had or could have any authority in law to do what 
he had done; and the suit was not to be deemed 
one against the United States because in the con¬ 
sideration of that question it would become neces¬ 
sary to ascertain whether the defendant could con¬ 
stitutionally acquire from the United States au¬ 
thority to obstruct the plaintiff’s access to navi¬ 
gable water in front of his land without making 
or securing compensation to him. The issue, in 
point of law, was between the individual plaintiff 
and the individual defendant, and the United 
States not being a party of record a judgment 
against Wheeler will not prevent it from institut¬ 
ing a suit for the direct determination of its rights 
as against the plaintiff. This subject has been ex¬ 
amined by the court in numerous cases, the most 
recent one being Tindal v. Wesley, 167 U. S. 204, 
222, 223. In that case—which was a suit to recover 
real property in South Carolina held by the defen¬ 
dants, as they insisted, in their capacities as offi¬ 
cers of the State and only for the State—it was 
said that ‘the Eleventh Amendment gives no im¬ 
munity to officers or agents of a State in with¬ 
holding the property of a citizen without authority 
of law. And when such officers assert that they 
are in rightful possession, theyjjwst^make good 


that assertion when it is made to appear in a suit 
against them as individuals that the legal title 
and right of possession is in the plaintiff.’ And 
again: i It is said that the judgment in this case 
may conclude the State. Not so. It is a judgment 
to the effect only that as between the plaintiff and 
the defendants, the former is entitled to posses¬ 
sion of the property in question, the latter having 
shown no valid authority to withhold possession 
trom the plaintiff; that the assertion by the defen¬ 
dants of a right to remain in possession is without 
legal foundation. The State not being a party to 
the suit, the judgment will not conclude it. Not 
having submitted its rights to the determination 
of the court in this case, it will be open to the 
state to bring any action that may be appropri¬ 
ate to establish and protect whatever claim it has 
to the premises in dispute. Its claim, if it means 
to assert one, will thus be brought to the test of 
the law as administered by tribunals ordained to 
determine controverted rights of property; and 
the record in this case will not be evidence against 

it for any purpose touching the merits of its 
claim. ’ 

These principles are applicable to the pres- 
j?’ aiK * s ^ ow that it is not within the rule 
forbidding a suit against the United States except 
with its consent.” * 

In re Ayers, 123 U. S. 443. (Virginia coupon cases.) 

Ayers, Attorney General of Virginia, was adjudged in 
contempt of court for disobedience of an injunction 
against the maintenance of a suit against a taxpayer 
who had tendered ci/ipons of certain Virginia State 
bonds in payment of his taxes, the tender having been 
refused. The case arose upon a writ of habeas corpus 
to inquire into the cause of his detention by the marshal 
upon the commitment for contempt. One of the issues to 
be decided was whether the court had jurisdiction of the 
suit in the court in which the injunction was granted and 
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the contempt order issued, in which suit Virginia was not 
a defendant eo nomine but Ayers, as Attorney General, 
was. The court decided that the action in which the in¬ 
junction was granted was a suit against a sovereign, and 
that the court was, therefore, without jurisdiction, and 
it ordered the prisoner discharged. 

Mr. Justice Mathews said: 

“In pursuance of the principles adjudged in the 
case of Osborn v. Bank of the United States, supra, 
it has been repeatedly and uniformly held by this 
court that an injunction will lie to restrain the col¬ 
lection of taxes sought to be collected by seizures 
of property imposed in the name of the State, but 
contrary to the Constitution of the United States, 
the defendants being officers of the State threaten¬ 
ing the distraint complained of. The grounds of 
this jurisdiction were stated in Allen v. Baltimore 
tf* Ohio Railroad Co., 114 U. S. 311. The vital 
principle in all such cases is that the defendants, 
though professing to act as officers of the State, 
are threatening a violation of the personal or 
property rights of the complainant, for which they 
are personally and individually liable. This prin¬ 
ciple was plainly stated in the opinion of the court 
in Poindexter v. Greenhorn, 114 U. S. 270, as fol¬ 
lows (page 282): ‘The case then of the plaintiff 
below is reduced to this: He had paid the tax de¬ 
manded of him by a lawful tender. The defendant 
had no authority of law thereafter to attempt to 
enforce other payment by seizing his property. In 
doing so he ceased to be an officer of the law, and 
became a private wrongdoer. It is the simple case 
in which the defendant, a natural private person, 
has unlawfully with force and arms seized, taken 
and detained the personal property of another.’ 
It was also stated (page 288): ‘The ratio dicidendi 
in this class of cases is very plain. A defendant 
sued as a wrongdoer, who seeks to substitute the 
State in his place, or to justify by the authority 
of the State, or to defend on the ground that the 
State has adopted his act and exonerated him, 
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cannot rest on the bare assertion of his defence. 
He is bound to establish it. The State is a politi¬ 
cal corporate body, can act only through agents, 
and can command only by laws. It is necessary, 
therefore, for such a defendant, in order to com¬ 
plete his defence, to produce a law of the State 
which constitutes his commission as its agent, and 
a warrant for his act. This the defendant in the 
present case undertook to do.’ The legislation 
under which the defendant justified being declared 
to be null and void as contrary to the Constitu¬ 
tion of the United States, therefore left him de¬ 
fenceless, subject to answer to the consequences 
of his personal act in the seizure and detention 
°f the plaintiff’s property, and responsible for the 
damages occasioned thereby. 

“This principle is illustrated and enforced by 
the case of United States v. Lee , 106 U. S. 196. In 
that case the plaintiffs had been wrongfully dis¬ 
possessed of their real estate by defendants, claim¬ 
ing to act under the authority of the United States. 
That authority could exist only as it was conferred 
by law, and as they were unable to show any law¬ 
ful authority under the United States, it was held 
that there was nothing to prevent the judgment 
of the court against them as individuals, for their 
individual wrong and trespass. This feature will 
be found, on an examination, to characterize every 
case where persons have been made defendants 
for acts done or threatened by them as officers of 
the government, either of a State or of the United 
States, where the objection has been interposed 
that the State was the real defendant, and has 
been overruled. The action has been sustained 
only in those instances where the act complained 
of, considered apart from the official authority 
alleged as its justification, and as the personal 
act of the individual defendant, constituted a vio¬ 
lation of right for which the plaintiff was entitled 
to a remedy at law or in equity against the wrong¬ 
doer in his individual character. * * * 

“The converse of that proposition must be 
equally true, because it is contained in it; that is, 



a bill, the object of which is by injunction, indi¬ 
rectly, to compel the specific performance of the 
contract, by forbidding all those acts and doings 
which constitute breaches of the contract, must 
also, necessarily, he a suit against the State. In 
such a case, though the State he not nominally a 
party on the record, if the defendants are its offi¬ 
cers and agents, through whom alone it can act in 
doing and refusing to do the things which consti¬ 
tute a breach of its contract, the suit is still, in sub¬ 
stance, though not in form, a suit against the 
State. Such is the precise character of the suit 
in the Circuit Court against the petitioners in 
which the order was made, the violation of which 
constitutes the contempt for which they have been 
committed to the imprisonment from which the}’ 

seek deliverv bv these writs. 

% • 

“It may he asked what is the true ground of 
distinction, so far as the protection of the Consti¬ 
tution of the United States is invoked, between the 
contract rights of the complainant in such a suit, 
and other rights of persons and of property. In 
these latter cases it is said that jurisdiction may 
he exercised against individual defendants, not¬ 
withstanding the official character of their acts, 
while in cases of the former description the juris¬ 
diction is denied. 

“The distinction, however, is obvious. The 
acts alleged in the hill as threatened by the defend- 
ants, the present petitioners, are violations of the 
assumed contract between the State of Virginia 
and the complainants, only as they are considered 
to he the acts of the State of Virginia. The defend¬ 
ants, as individuals, not being parties to that con¬ 
tract, are not capable in law of committing a breach 
of it. There is no remedv for a breach of a con- 
tract, actual or apprehended, except upon the con¬ 
tract itself, and between those who are by law 
parties to it. * * * 

“But this is not intended in anv wav to im- 
• * « 

pigne upon the principle which justifies suits 
against individual defendants, who, under color of 
the authority of unconstitutional legislation by 


the State, are guilty of personal trespasses and 
wrongs, nor to forbid suits against officers in their 
official capacity either to arrest or direct their offi¬ 
cial action by injunction or mandamus, where such 
suits are authorized by law, and the act to be done 
or omitted is purely ministerial, in the perform¬ 
ance or omission of which the plaintiff has a legal 
interest. In respect to the latter class of cases, we 
repeat what was said by the Court in Board of 
Liquidation v. McComb, 92 U. S. 531, 541:‘A State, 
without its consent, cannot be sued by an indi¬ 
vidual ; and a court cannot substitute its own dis¬ 
cretion for that of executive officers in matters be¬ 
longing to the proper jurisdiction of the latter. 
But it has been well settled, that, w T hen a plain offi¬ 
cial duty, requiring no exercise of discretion, is to 
be performed, and performance is refused, any 
person who will sustain personal injury by such 
refusal may have a mandamus to compel its per¬ 
formance ; and when such duty is threatened to be 
violated by some positive official act, any person 
who will sustain personal injury thereby, for which 
adequate compensation cannot be had at law, may 
have an injunction to prevent it. In such cases, 
the writs of mandamus and injunction are some¬ 
what correlative to each other. In either case if 
the officer plead the authority of an unconstitu¬ 
tional law for the non-performance or violation of 
his duty, it will not prevent the issuing of the writ. 
An unconstitutional law will be treated by the 
courts as null and void.' An example and "illus¬ 
tration of this class will be found in Seibert v. 
Lewis, 122 IT. S. 284. Nor need it be apprehended 
that the construction of the 11th Amendment, ap¬ 
plied in this case, will in anywise embarrass or ob¬ 
struct the execution of the laws of the United 
States, in cases where officers of a State are guilty 
of acting in violation of them under color of its 
authority. The government of the United States, 
in the enforcement of its laws, deals with all per¬ 
sons within its territorial jurisdiction, as indi¬ 
viduals owing obedience to its authority. The pen- 
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• I may be visited upon them 

without regard to the character in which they as¬ 
sume to act, or the nature of the exemption they 
may plead in justification. Nothing can be inter¬ 
posed between the individual and the obligation he 
owes to the Constitution and laws of the United 
States, which can shield or defend him from their 
.lust authority, and the extent and limits of that 
authority the government of the United States, by 
means of its judicial power, interprets and applies 
tor itself. If, therefore, an individual, acting un¬ 
der the assumed authority of a State, as one of its 
officers, and under color of its laws, comes into con- 
tiict with the superior authority of a valid law of 
the l nited States, he is stripped of his representa- 
ti\e character, and subjected in his person to the 
consequences of his individual conduct. The State 
has no power to impart to him any immunity from 

responsibility to the supreme authority of the 
linited States.” 

Meigs v. McClung, 9 Cranch. 11. 

This was an action for ejectment to recover posses¬ 
sion of land occupied by army officers and used as a 
garrison. 

In the opinion of Chief Justice Marshal the jurisdic¬ 
tional question arising by reason of the suit being di¬ 
rected against an agent of the United States is not dis¬ 
cussed; but the Court proceeds to sustain the right of 
the plaintiff to bring the action. 


Stanley v. Sckwalby, 147 U. S. 508. 

This is another phase of the litigation of the same 
name reported in 162 U. S. 255. In this phase the merits 
are not considered, the opinion being chiefly directed 
to the application of the statute of limitations which was 
set up as a defence. But upon the subject of the United 
States as a party the Court said: 




“As stated by Mr. Justice Miller in Cunning¬ 
ham v. Macon <& Brunswick Railroad, 109 U. S. 
446, 451, it may be accepted as unquestioned that 
neither the United States nor a State can be sued 
as a defendant in any court in this country with¬ 
out their consent, except in the limited class of 
cases in which a State may be made a party in this 
court by virtue of the original jurisdiction con¬ 
ferred by the Constitution. Accordingly, when¬ 
ever it can be clearly seen that a State is an in¬ 
dispensable party to enable a court, according to 
the rules which govern its procedure, to grant the 
relief sought, it will refuse to take jurisdiction. 
But in the desire to do that justice, which in many 
cases the court can see will be defeated, by an ex¬ 
treme extension of this principle, they have in 
some instances gone a long way in holding the 
State not to be a necessary party, though its in¬ 
terests may be more or less affected by the deci¬ 
sion. Among these cases are those where an in¬ 
dividual is sued in tort for some act injurious to 
another in regard to person or property, in which 
his defence is that he has acted under the orders 
of the government. 

“In these cases he is not sued as an officer of 
the government, but as an individual, and the 
court is not ousted of jurisdiction because he as¬ 
serts the authority of such officer. To make out 
that defence he must show that his authority was 
sufficient in law to protect him. In this class is in¬ 
cluded United States v. Lee, 106 U. S., where the 
action of ejectment was held to be in its essential 
character an action of trespass, with power in the 
court to restore the possession to the plaintiff as 
part of the judgment, and the defendants Strong 
and Kaufman, being sued individually as tres¬ 
passers, set up their authority as officers of the 
United States, which this court held to be unlaw¬ 
ful, and therefore insufficient as a defence. 

“In such a case the validity of an authority 
exercised under the United States is drawn in 
question, and where the final judgment or decree 



in the highest court of a State in which a decision 
could be had is against its validity, jurisdiction 
exists in this court to review that decision on 
writ of error.” 

The cases of Belknap v. S child, 161 U. S. 10; Gold¬ 
berg v. Daniels, 231 U. S. 218; International Postal Sup¬ 
ply Co. v. Bruce, 104 U. S. 601; Oregon v. Hitchcock, 202 
U. S. 60; Naganab v. Hitchcock, 202 U. S. 473; Louisiana 
v. Garfield, 211 U. S. 70; and New Mexico v. Lane, 243 
L. S. 52, or some ot them might, upon cursory reading, 
appear to be authorities against the view here urged by 
complainants, but they are all readily distinguished for 
one reason or another from the case at bar. Some are 
cases where the property with respect to which com¬ 
plainant seeks relict is admittedly that of the sovereign; 
others are cases where the property concerned, while 
not admittedly owned by the sovereign, came into the 
ownership or possession of the sovereign through third 
parties, or from an origin having nothing to do with the 
complainant; some arise in respect to patents under cir- 
cumstances which would have afforded the complainant 
relief in the Court of Claims; and some are cases in 
which complainant while apparently asserting a prop¬ 
erty right, is in fact seeking to obtain a relief the effect 

of which would be to impede or paralyze the functions 
of government. 

The case of Houston, Secretary of the Treasury v. 

Ormes, 252 U. S. 409, decided in April, 1920, was an 

affirmance of a decision of this Court. The headnote 
begins: 

4 4 \\ here a fund has been appropriated by Con¬ 
gress tor payment to a specified person in satis- 
taction of a finding of the Court of Claims, the 
duty ot the Ireasury officials to pay it over is min¬ 
isterial; and a suit by one who has an equitable 
right in the fund, for attorney’s fees, to establish 
such right against the owuier, and to require the 
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Treasury officials to pay the fund to a receiver, 
is not a suit against the United States, and may 
be maintained in the courts of the District of Co¬ 
lumbia if the owner, as well as the officials, is made 
a party and bound by the decree so that it may 
afford due acquittance to the Government.” 

The relief prayed for was not only injunction, but also 
the appointment of a receiver. From the opinion of Mr. 
Justice Pitney it appears that the action of the Court 
in appointing a receiver to receive the funds from the 
Secretary of the Treasury was approved. The opinion 
continues 

“The principal contention is that because the 
object of the suit and the effect of the decree were 
to control the action of the appellants in the per¬ 
formance of their official duties the suit was in 
effect one against the United States. But since the 
fund in question has been appropriated by act of 
Congress for payment to a specified person in sat¬ 
isfaction of a finding of the Court of Claims, it is 
clear that the officials of the Treasury are charged 
with the ministerial duty to make payment on de¬ 
mand to the person designated. It is settled that 
in such a case a suit brought by the person en¬ 
titled to the performance of the duty against the 
official charged with its performance is not a suit 
against the Government. 

“But from this it is a necessary consequence 
that one who has an equitable right in the fund 
as against Sanders may have relief against the 
officials of the Treasury through a mandatory 
writ of injunction, or a receivership which is its 
equivalent, making Sanders a party so as to bind 
her and so that the decree may afford a proper 
acquittance to the Government. The practice of 
bringing suits in equity for this purpose is well 
established in the courts of the District.” 

The principle which we deduce from these cases in 
brief, is that when a government official, without due 




authority ot law, takes possession of or comes into pos¬ 
session ot property belonging to a citizen, such citizen 
ma> maintain the same possessory remedies which would 
be available against defendant not a public officer or 
official. It is immaterial whether the particular official 
misinterprets the statutes under which he purports to 
act, or whether the statute is unconstitutional or whether 
the Government attempts to buy the property from some 
one having no title thereto, or what else may be the situ¬ 
ation. Under the constitution of the United States, pri¬ 
vate property cannot be seized or taken away from the 
owner on behalf of the government, except for some 

t J 111 \ upon payment of just 

compensation, and this compensation must be paid to 
the owner. 

For all practical purposes, the major portion of the 
suits in which this doctrine has heen upheld, have been 
suits against the l nited States or against a State. In 
the Lee case, l'or instance, the United States had at¬ 
tempted to acquire through tax sale the Lee property, 
and the army officer in possession and who was named as 
one ot the defendants, was unquestionably acting within 
the scope of his authority, if the United States had ac¬ 
quired valid title. There was also no question but that 
the Attorney General who attempted to intervene in that 
action, was acting with authority, and that the United 
States was claiming in every way possible the ownership 
ot the property. The result of these cases, therefore, is 
to make an exception to the general rule that the govern¬ 
ment may not be sued, by allowing such actions to be 
maintained nominally against the public official who is 
in possession of the property. Except in name, however, 

these suits tor the possession of property are suit against 
the government. 

It the shares ot stock had not been sold by the Direc¬ 
tor General and this suit were to recover these shares, 


we do not see how the action could be contested, for 
these cases uphold the right to sue for possession not 
only ot real, but of personal property. The mere fact 
that the stock has been sold, does not change this prin¬ 
ciple, so long as the purchase money which represents 
it can be traced and identified and the affidavits submit¬ 
ted by the defendants do this beyond question. 

The general doctrine respecting the right of follow¬ 
ing property and of appropriating the proceeds where 
the property itself cannot be secured, is concisely stated 
by Air. Justice Swayne in the case of May v. Le Claire 

11 Wall, 217 at 235-236: • Liaire, 


At law, in many cases, if property be tor- 
tiously taken or converted, the tortfeasor may be 
sued in trespass or trover, or the injured party 
ma> waive the tort and sue in assumpsit. In the 
.utter case the same results follow as if there had 
been an implied contract. The plaintiff is not per¬ 
mitted to set up his tort to defeat the action, and 
he recovery ot a judgment will bar a further ac¬ 
tion ex delicto by the plaintiff. In the same class 
ot cases where the converted property has assum- 
td altered forms by successive investments the 
owner may follow it as far as he can trace it and 
sue at law tor the substituted property, or he mav 
the wro »gdoer liable for appropriate dam- 

. There are kindred principles in equity for 
jurisprudence, whence, indeed these rules of the 
common law seem to have been derived. Where a 
trustee has abused his trust in the same manner 
the cestui que trust has the option to take the orig¬ 
inal oi the substituted property; and if either has 
passed into the hands of a bona fide purchaser 
without notice, then its value in money. If the 
trust property comes back into the hands of the 
trustee, that tact does not affect the rights of the 
cestui que trust The cardinal principle is that 
the wrongdoer shall derive no benefit from Ids 
wrong. I he entire profits belong to the cestui que 



trust, and equity will so mould and apply the 
remedy as to give them to him.” 

The early cases, however, excepted money from the ef¬ 
fect of these doctrines upon the theory that money not 
being ear-marked could not be traced or followed. 

In 1727 Lord Chancellor King in the case of Deg v. 
Deg , 2 Fere Williams, p. 414, thus states the law: 

“Money has no ear mark in so much that if a 
receiver of rents should lay out all the money in 
the purchase of land or if an executor should 
realize all his testator’s estate and afterwards die 
insolvent, yet a court of equity could not charge or 
follow the land.” 

In 1758, Lord Mansfield in the case of Miller v. Race, 
1 Burrows Reports 452, at 457, modifies this doctrine 
and says: 

“It has been quaintly said ‘that the reason why 
money cannot be followed is because it has no ear 
mark.’ But this is not true. The true reason is 
upon account of the currency of it; it cannot be 
recovered after it has passed in currency. So, in 
case of money stolen, the true owner cannot re¬ 
cover it, after it has been paid away fairly and 
honestly upon a valuable and bona fide considera¬ 
tion; but before money has passed in currency, an 
action may be brought for the money itself.” 

In 1815 in the case of Taylor v. Plumer , 3 Maule & 
Selwyn, 562, Lord Ellenborough held that where a draft 
had been entrusted to a broker to buy exchequer bills 
and he misapplied it by purchasing American stock and 
bullion, and the principal overtook the broker and pos¬ 
sessed himself thereof and sold them, he was entitled 
to hold the proceeds against the assignee in bankruptcy 
of the broker upon the doctrine that the proceeds from 
the use of his money belonged to him. In the course of 
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his opinion he says that money like any other property 
can be followed where it can be identified as money in 
a bag, or otherwise kept apart from other money, and 
the difficulty is simply one of proof, upon which point he 
refers to an opinion of Lord Hardwick who says that 
parol proof might let in perjury, but nevertheless such 
proof has been admitted. 

Lord Ellenborough, however, does not break away 
completely from the old rule, because he says that the 
means of ascertainment fail when the subject is turned 
into money and mixed and confounded in a general mass 
of the same description. 

The next important case which discusses these prin¬ 
ciples is Pennell v. Deffell , decided by the Court of Ap¬ 
peal in Chancery in 1853, and reported in 4 De Gex Mac- 
Naughten & Gordon, beginning at page 372. In this 
case Greene from time to time deposited trust moneys 
in bank along with his individual moneys and from time 
to time checked against the account. It was held that 
the trust moneys did not lose the trust character by 
being thus mixed, but in determining how much of the 
balance remaining in the account was to be considered 
trust money and how much individual money, the rule 
laid down by Sir W. Grant in Clayton’s Case would be 
followed and the first withdrawals charged against the 
first deposits. (For a concise statement of this rule see 
Opinion of Lord Justice Turner, p. 391.) 

Lord Justice Knight Bruce in his opinion says that 
when a trustee puts trust money in a bank to his in¬ 
dividual credit and not marked or identified in any other 
manner, the debt belongs “ specifically to the trust as 
much and as effectually as the moneys so paid would 
have been had it been specifically placed by the trustee in 
a particular depositary and so remained” and he fur¬ 
ther says that this state of things would not be altered 
“by the circumstance of the bank holding also for the 



trustee, or owing also to him, money in every sense his 
own.” 

It was held, accordingly, that that portion of the 
deposit which was considered to be remaining by the 
application of the rule of Clayton’s Case would be de¬ 
creed to be still trust money. 

This decision was followed in the case of Ex parte 
Dale, 11 Ch. Div. 772, although Mr. Justice Fry ex¬ 
pressed his personal opinion against applying the rule 
of Clayton’s case and said that it ought to be presumed 
that the trustee in making withdrawals drew T out his ow r n 
money and not the trust money. 

The next case is Knatchbull v. Ilallett decided bv the 
Court of Appeal on appeal from the Chancery Division 
in 1879, and reported in L. R. Ch. Div. Vol. 13, pp. 696 
to 753. In this case the whole doctrine of following trust 
money is discussed at considerable length and the earlier 
cases are referred to and explained. The only question 
for decision, however, w T as whether in determining the 
amount of trust money remaining in the mixed account 
the rule of Clayton’s case would be applied, or the rule 
advocated by Mr. Justice Fry, to w r it: that the with¬ 
drawals for individual purposes w^ould be charged 
against the individual money of the trustee so far as pos¬ 
sible. This latter rule was adopted and the net result 
of this rule is that where trust funds and individual 
funds are mixed by a trustee by deposit in one account, 
the beneficiaries will be awarded the amount of the trust 
fund out of the amount remaining, not exceeding how T - 
ever, the lowest amount to which the combined deposit 
has at any one time been reduced. 

In other words, if a trustee deposits $1,000 of his owrn 
money, and $1,000 of trust money, and subsequently 
makes deposits and withdrawals, but at all times keeps 
the deposit above $1,000, then $1,000 of the remainder 
will be considered trust funds; but if in the course of 
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his withdrawals he reduces the amount to $750, only $750 
of the account will be considered trust funds, although 
subsequent deposits may have brought it up above 

There is some language in the report, which consid¬ 
ered by itself might be construed as basing the decision 
upon the ground that the beneficiaries of the trust had a 
hen upon the mixed fund. On page 709 for instance, Sir 
icorge Jessell says that where a trustee has purchased 
property with trust money, the beneficial owner has a 
right “to elect either to take the property purchased, or 
to hold it as a security for the amount of the trust money 
laid out in the purchase”, but where the trustee has 
mixed the money with his own, the beneficial owner can 
no longer elect to take the property, because it is bought 
with a mixed fund and has only a charge on the prop¬ 
erty purchased. This is pure dictum, and as we shall 
show later is not the law. Where the property is pur¬ 
chased with a mixed fund the beneficiary may still elect 
to take his undivided share of the property purchased. 

On page 711 he illustrates his argument bv suppos¬ 
ing sovereigns mixed in a bag and says: 


Suppose the trust money was 1,000 sovereigns 
and the trustee put them into a bag, and bv mistake 
or accident or otherwise, dropped a sovereign of 
h.s own into the bag. Could anybody suppose that 
a judge in equity would find any difficult in sav- 
mg that the cestui que trust lias a right to take 
1,000 sovereigns out of that bag?” 


. outlawing, he puts the case of the money deposited 
in a bank or loaned on a promissory note or bond, and 
then says that if the note or bond were purchased by 
£1,000 of trust money and £500 of individual, the cestui 
que trust would have a charge for the amount of the 
trust money on the bond or promissory note. He quali- 
fies this, however, by these words: 



“So, it would be on a simple contract debt; 
that is, if the debt were of such a nature as that 
between the creditor and debtor you could not 
sever the debt into two , so as to show ivhat part 
was trust money, then the cestui que trust would 
have a right to a charge upon the whole.’’ 

A deposit in bank, of course, is a debt which can be 
severed, and it is apparent that the learned Master of the 
Rolls considered a deposit in bank to be exactly the same 
as the mixture of coins in a bag. Following the rule of 
other property of a like kind mixed in one mass it re¬ 
sulted that the beneficiaries of the trust could take out of 
the deposit the number of dollars belonging to them and 
remaining in the deposit, the amount remaining to be de¬ 
termined, bv application of the rule respecting with¬ 
drawals set forth in this case. 

In considering this case it should be noted that the 
opinion begins on page 726. What is reported prior to 
that time is the running comments of the Judges in the 
course of the argument. This opinion is too long to be 
quoted here, but the language of Sir George Jessell be¬ 
ginning at the middle of page 727 shows that the decision 
is not based upon any theory of lien, but upon the doc¬ 
trine that the mingling of the money, either in the bag 
or in the deposit, does not change the ownership. 

If the right of following the fund into the bank ac¬ 
count were placed upon a theory of lien the rule of Clay¬ 
ton’s case could have no possible application and it 
would have been unnecessary to discuss the ques¬ 
tion of withdrawals. The whole fund would have 
belonged to the trustee individually and withdrawals 
would necessarily have been entirely of his money. 
A lien can exist only upon property belonging to 
someone else and therefore if the theory were that 
of lien, none of the money in the deposit could be 
considered as belonging in equity or otherwise to the 


beneficiary. It would be immaterial how the funds were 
withdrawn, because the lien would be against the whole 
account and the beneficiary would be paid in full if the 
amount remaining in bank were sufficient, irrespective of 
withdrawals and deposits. 

The following language from page 727 expresses 
clearly the theory upon which the court was proceeding; 
after discussing a case of mixing sovereigns in a bag and 
drawing some out it is said: 

“It is obvious he (that is the Trustee) must 
have taken away that which he had a right to take 
away, his own LlOO. What difference does it make 
if, instead of putting it in a bag he deposits it with 
his banker, then puts in other money of his own, 
draws out some money for his own purposes? 
Could he say he had drawn out actually anything 
but his own money? His money was there and he 
had a right to draw it out, and why should the 
natural act of simply drawing out the money be 
attributed to anything except to his own owner¬ 
ship of money which was at his bankers.” 

It is then stated although a banker is in a strict sense 
a debtor for the money, he is different from an ordinary 
debtor, and the result so far as following trust funds, is 
the same. 

Before discussing the American cases it would seem 

appropriate to suggest that under certain circumstances 

the trust fund is preserved by means of a true lien theory 

which has been developed largely by the decisions in this 

country. 

* 

Returning to our rule at law for a moment, it is ap¬ 
parent from a statement of that rule, that where the 
identity of the property has been lost, the owner can 
no longer follow the property but is left to his action for 
damages or in assumpsit for the value thereof. Sup¬ 
pose, for illustration, a band of gypsies steal several 
horses belonging to different owners and then exchange 



them for a like number of mules, and are caught with 
the mules in their possession. It is impossible to say 
which mule was received for which horse, and therefore 
no owner of a stolen horse can claim any single one of 
the mules as representing his horse belonging to him. 
Under the modern decisions the theory probably would 
be to hold the owners of the stolen horses as joint 
owners of the mules in proportion to the value of their 
respective horses. To secure ultimate relief the mules 
would have to be sold and the money apportioned. 

To meet such a situation equity developed the doc¬ 
trine that where the identity of the trust property had 
been lost, but it could be established that the trust prop¬ 
erty or trust money had gone into or enhanced the value 
of the property on hand, a lien upon that property as 
security for the amount of the trust money or property 
used would be given. 

Applying that to the present case, suppose the Direc¬ 
tor General had used the total amount on hand, includ¬ 
ing the three and one-half million dollars claimed bv 
complainants, to make a lump purchase of locomotives 
and freight and passenger cars. It would be impossible 
to say whether the locomotives or the freight or the 
passenger cars or any part thereof, represented the 
three and one-half million dollars, and what represented 
the balance. Xo specific property therefore could be 
identified as representing the trust fund, but at the same 
time it would be certain that the property as a whole did 
represent and include the trust money as well as the 
Director General’s proper funds. This would present a 
proper case for the application of the lien doctrine. 

A typical case in which this doctrine is applied is 

Smith v. Au Gres (C. C. A. 6th Ct., 1906) 150 
Fed. 257. 

There a tax collector used ownship money for purchasing 
goods and merchandise which he mingled with other 


goods and merchandise of various kinds in his country 
store, after which he made purchases and sales, and 
then was adjudged a bankrupt. The township was al¬ 
lowed a hen upon the proceeds derived by the trustee 
«n bankruptcy from the sale of the stock of merchandise. 

The case of Peters v. Bain, 133 U. S. 671, involved the 
application of both of these doctrines. Certain property 
it was shown was purchased with trust money and none 
o er and it was held that this property could be re¬ 
tained m specie. In addition, however, a lien upon the 
general assets of the insolvent firm was claimed but the 
court held that the facts failed to establish that any of 

the trust money was represented by this property or 
any part of it. * 


The Hallett case was followed and approved by the 
Supreme Court of the United States in the case of Na¬ 
tional Bank vs. Insurance Company, 104 U. S. 54. An 
agent °f an insurance company had deposited to his 
individual account moneys held in a fiduciary capacity 
for he company along with individual moneys and had 
checked out from and added to the account from time to 
time. The insurance company was allowed to recover 
the amount of money belonging to it and deposited in 
e account not exceeding the smallest amount to which 
the account had been reduced. 

In the case of Primeau v. Gran field, decided by Judge 
.earned Hand m the Circuit Court for the Southern Dis- 
nct of New \ ork in 1911 (184 Fed. 480), it appeared 
hat the trustee had mixed his individual monev with 
tmst money and with the fund thus created had pur- 
ehase.1 property which apparently had enhanced in value. 

I he claim was made that under these circumstances the 
leneficiarv was entitled only to a charge upon the prop¬ 
erty thus Purchased for the amount of his money which 
had gone into it. In other words, the defaulting trustee 
claimed all of the profits derived from the use of the 
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trust fund mixed with his own fund. In support of that 
contention certain language of Sir George Jessell in the 
Hallett case and language in other cases following it, 
were cited. Judge Hand said: 

“Upon authority, also, there is no question 
that the beneficiary is not limited merely to a 
charge. Authorities which distinctly proceed up¬ 
on that theory and cannot proceed on any other 
are the following.” 


Wv have read the authorities cited by Judge Hand and 
they sustain his statement. This brief will not be bur¬ 
dened by a detailed discussion of them, but in all of them 
trust money and individual money had been mixed and 
used to purchase property, and the beneficiary was given 
an interest in the property in proportion to the amount 
of trust funds used. 


vi< 


M the right of the beneficiary where trust and indi- 
lual funds are mixed is solely a lien upon the combined 


fund, then the sole claim to the property into which this 
fund had gone would be the same right of lien. The 
beneficiary could not claim an undivided ownership in 
the property. The decisions, however, all give the bene¬ 
ficiary such relief. 

h rom among the numerous decisions on this ques¬ 
tion the following have been selected. A detailed discus¬ 
sion of them will not be made, but in all of them it is 
apparent that trust moneys are followed just like grains 
or logs ot the same kind. A\ hen trust funds are mixed 
either in specie or in an account, the equitable owner can 
take out of the receptacle or the account the number of 
dollars belonging to the trust just the same as the owner 


of the grain can go to the bin and take out the number of 
bushels belonging to him, provided, always, in the case 
both ot money and other property, that the mass has at 
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all times been maintained in excess of the amount 
claimed. 

See Brennan v. Tillinghast, 201 Fed. 609; 

Board of Commissioners v. Stravvn, 157 Fed. 
49 15 L. R. A. N. S. 1100 and cases men¬ 
tioned in the note; 

Richardson v. Railway, 102 Fed. 780; 

Quinn v. Earle, 95 Fed. 728; 

Van Alen v. American Natl. Bank, 52 N. Y., 1; 

People v. Hanley, 226 N. Y. 453, at 457; 

Boaz v. Ferrell (Texas 1912), 152 S. W. 200; 

Clark Sparks & Sons &c. Co. v. Americus 
Bank, 230 Fed. 741; 

Widman v. Kellogg (N. D. 1912) 133 N. W. 
1020; 39 L. R. A. N. S. 563 (The opinion in 
this case quotes and refers to numerous 
earlier cases, see page 570). 

Fogg v. Tyler (Me. 1912), 109 Me. 115, 2 Atl. 
1008; 39 L. R. A. N. S. 847. (The opinion 
contains a good discussion of the subject). 

Carlson v. Kies (Wash. 1913) 134 Pac. 808; 
47 L. R. A. N. S. 317; 

Yellowstone County v. Bank (Mont. 1912) 128 
Pac. 599; 

Hewitt v. Hays (Mass. 1910) 205 Mass. 361; 
91 N. E. 332 at 334. (This case notes the 
distinction between following and reclaim¬ 
ing property in specie and fixing a lien upon 
a mass of property into which the trust 
funds have gone. Massachusetts is one of 
the few states which have refused to extend 
this equitable lien under any circumstances. 

Numerous other cases will be found in Rose’s Notes 
to the case of Insurance Co. v. Bank, 104 U. S. 54, edition 
of 1918, vol. 11, pages 416 to 429. 




Considering the cases as a whole, and particularly 
the recent cases, it is apparent, that the Courts have 
completely reversed themselves upon the doctrine of 
“earmarking’’ money. The very fact that it is not 4 ‘ear¬ 
marked” makes it simplier and easier to follow. Under 
modern conditions the tracing of misappropriated monev 
is largely the matter of bookkeeping entries. 

The money having been traced, its recovery is al¬ 
lowed, upon the same principle as the recovery of grain 
or logs, or other property which has been mixed with 
other property of the same kind, and is identified only 
by weight, count or measure. 

If a government agent, in cutting government timber, 
should by mistake cross the property line, and cut some 
of my trees, and the logs so cut should become mixed with 
the government logs, I would be allowed to recover my 
logs in an action of replevin, provided only that I could 
establish the number of logs cut from my land which 
had become mixed with the government logs. 

No case exactly like this has been found, but it would 
seem to follow necessarily from other decisions. 

In the case of Gates vs. Rifle Boom Company (Mich. 
1888), 38 N. W. 245, such an action was allowed. The 
trespasser, however, was not a government agent. In 
the case of Schulenberg vs. Harriman, 21 Wall (88 U. S.) 
44, page 64, similar action was allowed. 

”4. The logs cut from the lands of the State 
without license, having been intermingled by the 
plaintiffs with logs cut from other lands, so as not 
to be distinguishable, the owner was entitled, un¬ 
der the legislation of Minnesota, and the decisions 
of her courts, to replevy from the whole mass an 
amount equal to those cut by the plaintiffs, and 
the stipulation of the parties provides that the 
seizure by the defendant, so far as the manner 
of making the same is concerned, was as valid and 
legal in all respects as though made under and 
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There is another way of looking at the situation 
jvliich lends to the same result. It has been assumed in 
this case, that the so-called “revolving fund” consti- 
tntcd come definite eor. of , , hing ..earmarked” .ni 
separate from other moneys, or funds held by the Treas¬ 
urer of the United States. The various acts of Congress 
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used this term, and both the Treasurer and the Railroad 
Administration, as shown by their affidavits submitted, 
have acted as though this fund were a thing by itself. 

But what is this “revolving fund”, and how was it 
created, and how does it continue to exist as a separate 
fund! Simply by bookkeeping entries. 

When the original appropriation was made, the 
Treasurer did not count out a halt billion dollars in cur¬ 
rency, and put the same in a separate vault for the Di¬ 
rector General. He simply entered, upon the books a 
credit, or account, for that amount. Disbursements from 
this fund have been paid simply from the general moneys 
in the treasury, but the amount has been charged against 
this “revolving fund.” In the same way moneys paid 
in by the Director General have gone into the mass of 
money in the treasury, but a proper record has been kept, 
by crediting the same to this fund. The identity of the 
fund is maintained solely by the books. The same thing 
is true with respect to money paid over by the Alien 
Property Custodian to the Treasurer, and held by the 
Treasurer in strict compliance with the Trading With the 
Enemy Act. The Treasurer does not keep the money 
paid to him in any separate vault, but nevertheless, both 
in theory and practice, the property of each “enemy” 
is kept separate by proper bookkeeping entries. Persons 
who have lost their “enemy” status, such as American 
citizens who returned from Germany during the war, 
and before the later amendments to Section 9 were 
passed, recovered their money held by the Treasurer in 
accordance with these bookkeeping records. They were 
not bared, simply because the particular coins belong¬ 
ing to them had become mixed with the general mass of 
money in the Treasury of the I nited States. In briet, 
the modern rule traces money not by “earmarks” upon 
the coins, but by bookkeeping entries and other records, 
and any sum of money which can be identified in that 
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> way constitutes a separate fund or res. This is the ef¬ 
fect of the decision in Houston, Secretary, vs. Ormes, 
252 U. S. 469, when the Supreme Court treated, as the 

> separate fund, a sum which had been appropriated by 
Congress to pay a judgment of the Court of Claims, but 
not otherwise segregated from the other mass of money 
in the treasury. 

But granting all this, however, the defendants say 
how can the Treasurer, without an appropriation or other 
act of Congress, pay a judgment rendered in this case 
in favor of complainants. They claim that the money 
, in question is their money, and has been their money 

all along, and never was money of the United States, 
and no appropriation by Congress is necessary, nor could 

> ever help the matter. 

As a matter of fact, consideration of this question 
of paying a judgment makes clearer the contention of 
complainants. The Treasurer certainly has the power 
to pay a judgment. There is coin under his control more 
than sufficient to pay the amount claimed. The only ques¬ 
tion, which need concern the Treasurer, is responsibility 
or liability thereafter to the government for, or in re¬ 
spect of, the amount so paid. 

The judgment of this Court in favor of complainants 
would constitute his authority and justification. If the 
contentions of complainants are well founded, the Treas- 
>> urer is crediting to the Director General Three and one- 

half million dollars, which never was proper money of 
the United States, and never rightfully was a part of 
the i4 revolving fund”, and never should have been cred¬ 
ited to the Director General as such official. Judgment of 
this Court in favor of complainants, would establish such 
contentions, and the Treasurer would simply correct his 
entries and make other proper entries, to show that 
the “revolving fund” in fact contained Three and one- 
half million dollars less money. To express it another 


* 
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way, the contention of complainants is, that their money 
is not a part of the “revolving fund’’, nor a part of any 
other government fund. The Treasurer, upon his final 
account, m respect of this “revolving fund’’ would elim- 
inate the entries where he charges himself, as Treasurer 
of the United States, with the moneys derived from the 
shares of stock of complainants, and he would then ac¬ 
count properly and fully for every penny of government 
money with which he could be charged. 

In other words, granting the contentions of complain¬ 
ants, the government could not have fixed any liability 
upon the Treasurer, if he had made no entries of anV 
kind upon.his regular books respecting the moneys in 
question, and derived from complainants stock. This 
would have left him with Three and one-half million dol- 
ars more money on hand, than his books charged him 

\\ ith. The government could not complain if he paid this 
to complainants. 

It may be argued, however, that whether this was oi¬ 
ls, government money is a disputed fact, and that the gov¬ 
ernment is entitled to participate in the judicial determi¬ 
nation thereof. That some argument was advanced in the 
Osborn and Lee cases, and all of the cases following them, 
n the Osborn case, the Treasurer of the State of Ohio 
had charged himself with receipt of the money (the $98,- 
000 there involved) and in the Lee case the armv officer 
in possession of Arlington Cemetery had to make, to his 
superior officers, an accounting therefore just the same 
as a quartermaster in an army depot has to account for 
all the supplies in his possession. 


< 
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IV. 

This action, even if in effect against the United States, 
is authorized by Section 9 of the Trading with the Enemy 
Act. 

Section 9, although containing no express provision 
authorizing a suit against the United States, has no pro¬ 
viso or limitation denying such right, and as we sug¬ 
gested before, if the provision of Section 7 (c) restrict¬ 
ing claimants to such an action is to be held constitu¬ 
tional, it must be construed so as to give every claimant 
a remedy adequate to meet whatever situation may be 
presented. 

“Ubi jus, ibi remedium est” (Co. Litt. 197). 

That in time of war, proper public officials may be au¬ 
thorized to seize or commandeer for public use, private 
property, cannot be denied; but every such statute must 
provide some fair method by which the value of the prop¬ 
erty seized may be determined and the owner compen¬ 
sated therefor. The construction of this act contended 
for by defendants, however, would allow to be done indi¬ 
rectly what could not be done directly even under legisla¬ 
tion expressly so providing. 

The Alien Property Custodian is authorized upon an 
ex parte investigation and determination and without 
any judicial proceeding, to seize property. If, there¬ 
after, he can turn this property over to the Government 
at an arbitrary figure which bears no relation to the 
real value thereof, and then the various officials con¬ 
cerned can say to the owner, “you can have this nominal 
price held by the Custodian, but you cannot question his 
sale nor sue the Government for the real value of the 
property”, the result certainly amounts to the taking of 
private property without just compensation. 


j 



Section 9, we repeat, must, if possible, be construed 
so as to furnish to every non-enemy claimant of prop¬ 
erty seized, a remedy which will return to him his prop¬ 
erty, or, what, in point of law, must be considered its 
equivalent. In this particular case, it seems to us, there 
u t \ in granting to complainants the relief 
which they ask tor in this case, and certainly, nothing 
less will be sufficient. 

It the Director General had expended the whole of 
his revolving fund and had nothing but the loss during 
Government operation to show therefor, there would be 
serious practical difficulty in the way of complying with 
a decree directing payment by the Treasurer to the 
complainants of the whole amount sued for. In such 
case probably the only decree which could be rendered 
would be one directing payment to complainants of the 
funds now held by the Treasurer for the account of 
the ( ustodian, and in addition, vesting complainants 
with the right to sue the Government in the Court of 
Claims for the profit and dividend realized by the Direc¬ 
tor General. 

An analagous situation was presented in the early 
days of the law of trusts, when it was held that the 
cestui qeu trust had no remedy against a disseizor of the 
trustee, except a decree directing the trustee to bring 
an action upon his legal title to recover the trust prop¬ 
erty. (See Perry on Trusts, 5th Ed., Section 346, and 
cases cited.) 

In the present case, however, there is no necessity 
for resorting to such a round-about action. The so-called 
sale to the Director General can be declared void and 
cancelled; the payment of the so-called purchase money 
by the Director General to the Custodian, cancelled and 
the Treasurer directed to hold for the account of this 
action and to pay over to the complainants the total 
purchase money received by the Director General, to- 


gether with the dividends paid to him. No appropriation 
by Congress is necessary, because the money is held in 
the revolving fund, and when all the bookkeeping entries 
necessary to effect the relief here asked for have been 
made, the Treasurer will still hold in this revolving 
fund exactly the sum which would have been there if this 
unauthorized transaction had not taken place. In other 
words, the only practical difficulty is one of accounting 
and in this case, the Treasurer will have no difficulty 
whatever in making his books balance after complying 
with the decree of this court. 

Practically this same situation may be presented at 
any time in one of these Section 9 actions. The Cus¬ 
todian, for example, may seize two different lots of 
property belonging to the same non-enemy, making the 
seizure, however, at different times, and upon determi¬ 
nation that one lot belonged to “A”, and the other lot to 
“B”; and in administering the property, credits may im¬ 
properly be entered to the wrong account or money. 
Every non-enemy claimant who establishes his right to 
sue is entitled to trace his money paid over to the Custo¬ 
dian and by the Custodian covered into the Treasury, and 
he is entitled to have returned to him the whole of it, less 
of course, any lawful payments, but what these might be 
we need not discuss. Certainly, so long as it is definitely 
established that the money is still in the Treasury, and 
held by the Treasurer, (as is the case with the money 
belonging to Complainants) all of the entries by the 
Treasurer are subject to review, and a claimant cannot 
be required to take simply the money which the Treas¬ 
urer reports as standing in the particular account in¬ 
volved. 

Section 9, it must be kept in mind, expressly author¬ 
izes the suit to be maintained against the Treasurer, 
and it seems to us that the present case presents no 
greater difficulty than any other case where property has 
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been sold and only a portion of the purchase money re¬ 
ceived entered to the credit of the owner. 

In every action under this section the Government is 
interested in the outcome, because the fund held for such 
disposition as Congress may determine, is thereby re¬ 
duced. Congress evidently considered, however, that in 
all such actions, the interests of the United States woul 
be adequately represented by the Alien Property Cus¬ 
todian, and the Treasurer and this of course is true. 
The defense is conducted by the Department of Justice, 
and the same attorneys present the same defenses ex¬ 
actly as would be done if the United States were defend¬ 
ing in name. 

If the letter ot the statute be considered controlling, 
this action must be sustained, and the injunction granted. 
The money is held by the Treasurer and he is, therefore, 
required to be joined; and in violation of the require¬ 
ments of the statute that the money be held until the 
termination ot the suit he is threatening to pay it out to 
the Director General or upon his order. If our contention 
as to the attempted sale by the Custodian to the Director 
General is sound, then the latter official is acting entirely 

^ * in claiming this money, both purchase 
money and dividends, now held by the Treasurer; and 
may be enjoined just as numerous other officials have 
been under like circumstances. 


V . 

The injunction sought is necessary, for the protec¬ 
tion of complainants’ rights pending trial of the action 
upon its merits. 

The tacts of the case and the situation of the com¬ 
plainants are such as justly and urgently to require the 
issuance of a temporary injunction so as to preserve the 



fund representing complainants’ 12,825 shares of stock 
and the accretions thereof in statu quo until disposition 
upon final hearing; otherwise the Director General of 
Railroads and/or the Treasurer of the United States 
might place the fund beyond the reach of complainants 
and leave them without remedy. If, during the pendency 
o the action, the fund should be transferred from the 
account in which it now is, under a special designation, 
and turned into the general fund of the United States, 
the remedy of the complainants, if not utterly destroyed’ 
would he rendered so doubtful and difficult as to con¬ 
stitute an irreparable injury to the complainants. In¬ 
deed, if it be admitted that the contention of the Gov¬ 
ernment is sound, such transfer might have the effect 
of limiting complainants’ remedy to the Government’s 
view of their rights under Section 9 of the Trading with 
the Enemy Act, and complainants might be left to pur¬ 
sue in the Court of Claims after trial of this action such 
portion of the fund as represents the profit over $200 
per share, made by the Director General upon the resale 
ot the stock, plus the dividends received by him when 
the stock was in his possession,—amounting to a sum 
believed to be in the neighborhood of $1,000,000. 

Another possibility is that the Director General might 
disburse the entire fund, leaving complainants to their 
recourse against him and the Treasurer in their private 
and individual capacities. It is hardly to be assumed that 
the personal resources of these gentlemen would be suf¬ 
ficient to enable them to respond in such a large sum of 
money as here claimed. There are, moreover, other con¬ 
tingencies, which might lead to placing the fund beyond 
the reach of complainants, which in the very nature of 
the case it is impossible to foresee and hence to describe, 
—such as, for instance, events accompanying or follow¬ 
ing the possible abolition of the office of Director Gen¬ 
eral of Railroads, or legislation affecting the funds in 



his hands or in the hands of the Treasurer. It was ar¬ 
gued by the defendants that an injunction is not neces¬ 
sary because by the express requirements of Section 9 
of the Trading with the Enemy Act the money or other 
property involved is required to be held pending the out¬ 
come of the litigation. This general statement of the 
law is correct, but the difficulty is that this plain man¬ 
date of the law is not being complied with. Granting the 
contention of the complainants that this action in its 
entirety and as to the whole fund is expressly authorized 
by that Act, those provisions referred to apply to the 
whole fund; that is, the purchase price at $248 per share, 
plus the dividends and interest received by the Director 
General, plus the Liberty Bonds and money paid to the 
Custodian partly as accumulated dividends seized by him 
and partly as dividends accruing subsequent to his seiz¬ 
ure and prior to his sale, plus interest thereon. 

The case of Osborn v. Bank of the United States, 
9 Wheat. 738, is conclusive authority for the need of an 
injunction in such a case. In that case the Treasurer 
of the State of Ohio had seized, under the guise of the 
collection of a tax, a large sum of money belonging to 
the Bank. The Bank sought to recover this fund and 
asked that the Treasurer and Auditor of the State “in 
their official and private characters’’ should be “enjoined 
from using or paying away the coin or notes taken from 
the Bank, mav be decreed to restore the same, and mav 
be enjoined from proceeding further under the said Act”. 
The decision of the Court restored the funds to the Bank, 
and in the course of the learned opinion of Chief Jus¬ 
tice Marshall he says, upon the subject of the prayer for 
injunction: 

“And if such an action might be maintained, 
no plausible reason suggests itself to us, for the 
opinion, that an injunction may not be awarded 
to restrain the agent, with as much propriety as 
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reason for an injunction is, at least, as strong in 
such a case, as in the case of a negotiable 0010 /’ 


Conclusion. 

In reaching a conclusion upon this appeal the first 
point for determination would appear to be the validity 
of the transfer from the Custodian to the Director Gen¬ 
eral, and next whether a non-enemv claimant in an action 
under Section 9 of the Trading with the Enemy Act can 
raise that question. Upon the argument below it was 
upon these points that the defendants principally relied, 
and if either be decided adversely to appellants the deci¬ 
sion appealed from must be affirmed. 

This decision, however, was not rested upon either 
of these grounds, and it seems to us that there can be no 
reasonable doubt upon either of these points. 

Assuming, therefore, the ownership by complainants 
of the stock in question, and that the transfer to the Di¬ 
rector General was made illegally and without lawful 
authority, and that Section 9 authorizes complainants to 
follow their property thus wrongfully transferred and 
to recover from the Director General as a trustee 4 ‘ex 
maleficio” (See Litfoot vs. Davis, 198 N. Y. 261) the pur¬ 
chase monev and dividends received bv him, it must fol- 
low that there is some remedy available to complainants 

bv which thev mav have relief. 

* * * 

If the present action is not the proper remedy then 
defendants-appellees should point out what that remedy 
is. This they have not even attempted. 

As we have suggested, it is possible to hold that com¬ 
plainants must first prosecute their claim under Section 
9, and in that action recover the Liberty Bonds and cash 
delivered and paid to the Custodian, together with the 
right or chose-in-action to sue the Government in the 
Court of Claims for the dividends and profits received 




by the Director General; or possibly a decree might be 
rendered directing the Alien Property Custodian himself 
to prosecute such action for the purpose of recovering a 
portion of the trust property unlawfully transferred. 

Neither of these remedies would be adequate. An 
action ot debt, or in the nature thereof, is never equal 
to a claim of ownership to a specific fund, and the fact 
that the Government is the debtor does not change the 
situation materially. If, as we claim, the Treasurer is 
holding money which belongs to appellants he should 
be ordered to pay it over. The Supreme Court has held 
that where an appropriation has been made to pay a 
judgment in the Court of Claims a receiver may be ap¬ 
pointed and the Treasurer may be required to turn the 
fund over and enjoined from paying it to the claimant 
in the Court of Claims; and we see no difference in prin¬ 
cipal between that case and this. 

In that case the appropriation to satisfy the judg¬ 
ment in the Court of Claims was considered in effect 
to vest title in such claimant; and in this case the claim- 
ants-appellants herein have title because the money 
never did belong to the United States. In neither case 
is there any identification of coins or currency, and in 
both cases payment would be made out of the general 
mass of currency held by the Treasurer. The records 
and bookkeeping entries effect the separation and iden¬ 
tification of the fund. 

It is respectfully submitted, therefore, that the de¬ 
cree appealed from should be reversed and the injunc¬ 
tion granted as prayed for. 

Lyttleton Fox, 

Spier Whitaker, 
Solicitors for Appellants. 



